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PREFACE 

The great advance made by the German Empire in 
the trade of the world during the last few years 
seems some reason for offering to such Englishmen 
as possess no knowledge of the German language, a 
translation of the Code by which that trade is regulated, 
and to whose rules and enactments it is subject. It 
is to the fact of our possessing the greatest share in 
the world's trade that we, rightly or wrongly, ascribe 
our important position in it. For this reason alone 
the Commercial Code of any nation possessing one is 
of interest to us, more especially of one which, like 
the German Empire, is among our keenest rivals in 
the field of commerce, and is becoming every day 
more and more a manufacturing country. 

The present Code received royal assent in May, 1897, 
but did not come into operation till the new Civil 
Code came into force, that is, January 1, 1900, with 
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the exception of the sixth section of Book I. (Of 
Clerks and Apprentices), which, excluding art. 65, has 
been law since January 1, 1898. 

The translation has been made as literal as is com- 
patible with using the simplest possible English. 

Some few words are absolutely untranslatable, in 
which case I have either retained the original, as 
has been necessary, for instance, whenever the word 
" kommandit " occurs, or used as short circumlocution 
as possible in attempting to translate such words as 

" verschoUenheitsfrist," etc. 

B. A. P. 

1, Bbick Court, 
Temple, 
London, March, 1900. 
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THE 

COMMERCIAL CODE 



We, William, by the grace of God, Emperor of 
Germany, King of Prussia, etc., in the name 
of the Empire of Germany and with the consent 
of the Federal Council and of the Imperial 
Parliament, decree as follows : — 

BOOK I 

OF COMMERCE IN GENERAL 

Section 1 

Traders 

Art. 1. — ^A trader within the meaning of this Code 
is he who carries on a trade. 

Every undertaking having one of the hereinafter 
enumerated objects is held to be a trade — 

(i.) The buying and re-selling of movable goods 
(merchandise) or valuables, it making no difference 
whether the goods are re-sold in the condition in 
which they are received, or whether they undergo 

B 



2 THE COMMERCIAL CODE 

any transmutation or preparation preyious to such 
re-sale. 

(ii.) Any undertaking having for its object the 
transformation or preparation of goods on account of 
any third party, so far as such operations exceed the 
limit of mere manual labour. 

(iii.) Any insurance business. 

(iv.) Any banking or money-changing business. 

(v.) Any undertaking to transport goods or persons 
by sea, any carrier's business or one haying for its 
object the transport of persons oyer land or by canal, 
as well as the business of towing. 

(yi.) The business of commission merchants, for- 
warding agents, and bonders of goods. 

(yii.) The business of agents and brokers. 

(yiii.) The business of publisher, as well as all 
matters relating to trade in books and objects of art. 

(ix.) The business of printing so far as it exceeds 
mere manual labour. 

Art. 2. — An industrial undertaking which, owing 
to its nature and extent, requires organizing in a 
business-like manner, is to be considered as a com- 
mercial undertaking, eyen if it does not fall under 
the application of art. 1, 'par. 2, if the name under 
which it is to carry on business is inscribed in the 
trade-register. 

The contractor is obliged to have his trade-name 
registered, obserying all the formalities prescribed for 
the inscription of a commercial trade-name. 
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Art. 3. — The enactment of arts. 1 and 2 are not 
applicable to any undertaking for the cultivation of 
agricultural or forest land. 

If an undertaking is connected with the cultivation 
of agricultural or forest land, which is only, as it 
were, accessory to such cultivation, the undertaking 
falls under the enactment of art. 2, with this 
modification, that the contractor is entitled, but 
not obliged, to have an entry made in the trade- 
register. 

If such accessory undertakings comprise those 
specified in art. 1, the undertaking will even then 
only be considered as a trade if the contractor has 
made use of the privilege which is allowed him by 
art. 2 to inscribe his firm-name in the trade-register. 

If such an inscription be made, the firm-name can 
only be erased in accordance with the enactments 
made for the erasure of a trade firm-name. 

Art. 4. — The enactments concerning firm-names, 
trade-books, and procuration have no application to 
artisans or to persons whose business does not exceed 
the limits of a mere handicraft. 

If an association is formed having for its object 
the carrying on of a business to which the foregoing 
enactments are not applicable, it is not necessarily 
owing to this fact either a partnership or a com- 
mandite company. 

Each state is empowered to issue decrees deter- 
mining in the most precise manner what a mere 
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handicraft is, taking as a basis the manner in which 
it is taxed, or, in the absence of any assessment, some 
other basis. 

Art. 5. — When a firm-name is inscribed in a trade- 
register, it cannot be held, to the prejudice of him 
who relies on such inscription, that the business 
carried on under this firm-name is not a trade under- 
taking or to be included in the list of undertakings 
specified in art. 4, 'par. 1. 

Art. 6. — The enactments relative to traders are 
equally applicable to companies. 

The rights and duties of an association upon which 
the law confers the status of a trader, without regard 
to the object of its undertaking, are not affected by 
the enactments of art. 4, jpar. 1. 

Art. 7. — The application of the enactments of the 
present Code concerning traders is to no extent 
affected by those of the common law, which prevent 
an industry being undertaken or submit it to special 
conditions. 



Section 2 

The Trade-Begister 

Art. 8. — The trade-register is kept by the Court. 
Art. 9.— Any person has the right to inspect the 
trade-register and the documents deposited with it. 
A copy of the entries can be supplied, as well as of 
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the documents deposited with it, to any one who may- 
be presumed to have an interest in them. 

The copy must be legally verified on demand. 

The Court has to furnish on demand a certificate 
that, with reference to the subject-matter of an entry, 
no further entries are existing or that an entry agreed 
to be made has not been effected. 

Art. 10. — The Court must publish the entries made 
in the trade-register in the official paper of the 
G-erman Empire, and in at least one other 
paper. 

So far as the law does not otherwise decree the 
entries must be published mrhatim and in extenso. 

The publication is considered as having been effected 
after the expiration of the day on which the last paper 
containing the advertisement appears. 

Art. 11, — The Court must, during the month of 
December every year, indicate the papers in which 
the publications made in accordance with the fore- 
going article will appear. 

Art. 12. — Declarations relating to entries in the 
trade-register, as well as the affixing of the prescribed 
signatures, the custody of which is imposed on the 
Court, ought to be made there either in person or in 
a public and formal manner. 

The same formalities must be observed when such 
a declaration is being made by a duly authorized 
agent on behalf of a third person. 

The assigns of an interested party ought to prove 
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their authority so far as possible by legally executed 
documents. 

Art. 13. — So far as is not otherwise laid down in 
this Code, entries in the trade-register and the 
declarations required for this purpose, as well as the 
affixing of signatures and the other depositions 
required to be made at the trade-register, must be 
made at each Court which keeps such a trade-register, 
and within whose jurisdiction the proprietor of any 
firm has a branch establishment, and in the same 
manner as made at the Court of the principal place 
of business. 

No entry can be made in the Court of the branch 
establishment before it is shown that a proper entry 
has been made in that of the principal one. 

These enactments are equally applicable when the 
principal house is situated abroad. 

Unless the foreign law makes a deviation necessary, 
the declarations, affixing of signatures, and entries in 
the Court of the branch establishment, have to be 
done in the same way as if the J)rincipal establish- 
ment were in the German Empire. 

Art. 14. — He whose duty it is to make a declaration 
or affixing of a signature, or a deposit of documents 
at any trade-register, may be compelled to do so by 
the Court. The penalty for each offence shall not 
exceed 300 marks. 

Art. 15. — So long as a fact which ought to be inscribed 
in the trade-register has not been so inscribed and 
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published, it cannot be used to the prejudice of a third 
party by him whose duty it is to inscribe it, unless such 
third party has had knowledge of such fact. 

If a fact has been duly registered and published, a 
third person is obliged to admit its validity against 
. himself, unless he either did not know it or it could 
not be held that he ought to have known it. 

For commercial relations with a branch establish- 
ment inscribed in the trade-register, the inscription and 
publication by the Court in whose jurisdiction such 
branch establishment is situated is conclusive within 
the meaning of these enactments. 

Art. 16. — When out of the decision of a competent 
Court having the weight of a final judgment, follows 
either an obligation to co-operate in this inscription in 
the trade-register or a legal right involving the obliga- 
tion of this inscription, for any one person interested 
with several others in obtaining an inscription, it suffices 
for obtaining the inscription that the declaration be 
made by the other parties. 

If the decision in virtue of which the inscription has 
been made is annulled, this fact ought to be notified 
in the trade-register upon the demand of one of the 
interested parties. 

If an inscription be declared inadmissible by the 
decision of a competent Court, it cannot be effected 
contrary to the opposition of him who has obtained 
such decision. 



8 THE COMMERCIAL CODE 

Section 3 
Firm-Names 

Art. 17. — The firm-name of a trader is the name 
under which he carries on his business and which he 
uses as a signature. 

A trader can sue and be sued in his trade-name. 

Art. 18. — A trader who carries on his business with- 
out a partner or with only a sleeping partner, must 
make use of his surname with at least one of his 
unabbreviated fore-names as his firm-name. 

No addition may be made to the firm-name which 
shows the existence of an association, or causes 
deception as to the nature and extent of the business 
or position of the trader. 

Additions are permitted which serve to emphasize 
the identity of the trader or nature of his trade. 

Art. 19. — The firm-name of an ordinary partnership 
must include the name of at least one of the partners 
with an addition explanatory of the existence of 
partners or the names of all the partners. 

The firm-name of a commandite company must 
include the name of at least one of the partners 
personally responsible, with some addition explaining 
the existence of a company. 

No prefixing of fore-names is necessary. 

The firm-names of an ordinary partnership or a 
commandite company may not contain other names 
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than those of the partners who are personally re- 
sponsible. 

Art. 20. — As a general rule the firm-name of a 
limited liability company, as well as that of a com- 
mandite company divided into shares, ought to be 
derived from the object of the undertaking. The 
former firm-name ought in addition to include the 
words "limited liability company," and the latter 
"commandite company divided into shares." 

Art. 21. — If the proprietor or one of the partners 
whose name figures in the firm-name should change 
his name, the original firm -name may still be 
kept. 

Art. 22. —Any one who acquires an established busi- 
ness by inheritance or otherwise, may carry it on under 
its former firm-name with or without any indication 
that he is the successor, if the former proprietor or 
his heirs, as the case may be, expressly consents to it. 

This enactment does not affect the obligation of a 
limited liability company and a commandite company 
divided into shares to register its firm-name in 
accordance with art. 20. 

The preceding enactments are equally applicable 
to any business taken over by virtue of a right of 
usufruct, lease, or similar right. 

Art. 23. — The firm-name cannot be alienated sepa- 
rately from the business which it designates. 

Art. 24. — If any one is received into an established 
business as partner, or if a new partner enters a 
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business, or if a partner retires, the former firm-name 
may be still retained. 

On the retirement of a partner whose name is 
included in the firm-name, for the continuation of 
such firm-name the express consent of such partner 
or his heirs is necessary. 

Art. 25. — Any one who purchases a business and 
carries it on under the former firm-name, with or 
without any indication that he is successor, is re- 
sponsible for all the debts of the former proprietor 
incurred in the ordinary course of business. 

Eights acquired against debtors in the carrying 
on of the business are considered as transferred to a 
successor if the former proprietor or his heirs have 
agreed to the continuation of the former firm-name. 

Any agreement to the contrary is only of effect 
against a third person if such agreement has been 
inscribed in the trade-register and published, or the 
third person has been informed of the existence of 
such an agreement either by the vendor or the vendee 
of the business. 

If the former firm-name is not continued, a transferee 
of a business is only liable for antecedent obligations 
if he has expressly agreed to become so, and especially 
if the taking over the liability has been made known 
by such transferee in the customary business way. 

Art. 26. — When the transferee of a business is held 
liable for preceding engagements entered into, either on 
the ground of his continuing with the former firm-name 
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or of his having made publication such as required by 
art. 25, par. 3, rights of creditors against the former 
proprietor lapse after five years, unless in accordance 
with general enactments they do so before. 

Prescription begins, in the case provided for in art. 
25, par. 1, from the end of the day on which the new 
proprietor of the firm has been entered in the trade- 
register of the Court within whose jurisdiction the 
principal house is ; in the case provided for in art. 25, 
par. 3, from the end of the day on which the publica- 
tion of having taken possession takes place. 

If a creditor could only demand payment at a later 
period, prescription begins to run from this period. 

Art. 27. — If an inherited business is carried on by the 
heirs, the enactments of art. 25 concerning the liability 
of heirs for former obligations are similarly applicable. 

The unlimited liability prescribed by art. 25 does not 
arise when the carrying on of the business is discon- 
tinued before the expiration of three months from the 
day on which the heir became aware of the inheritance. 

Time is calculated in accordance with the enactments 
of art. 206 of the civil code concerning prescription. 

If at the expiration of three months the heir has not 
forfeited the right of renouncing the succession, time 
does not expire before the expiration of the right of 
renunciation. 

Art. 28. — If any one enters into a business with 
another trading alone as personally liable partner or as 
sleeping partner, the partnership is responsible for all 
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the obligations of the former proprietor that have arisen 
in the ordinary course of business, even when the former 
firm-name is not continued. Eights against debtors 
acquired in the ordinary course of business pass over 
to the partnership. 

Any agreement to the contrary is of no effect against 
a third party unless inscribed on the trade-register and 
published, or brought to the notice of such third party 
by one of the partners. 

Art. 29. — Every trader is bound to register his firm- 
name and the address of his place of business in the 
Court within whose jurisdiction it lies ; he must also 
sign his firm-name for the Court to take charge of. 

Art. 30. — Every firm-name must be clearly distin- 
guishable from those existing in the same locality or 
district and already registered in the trade-register. 

If a merchant has the same fore-names and surnames 
as another already registered in the trade-register, and 
wishes to use such names as his firm-name, he must 
add a note to distinguish his firm-name from those 
already registered. 

If, when a branch establishment has been established 
in a locality or district, a similar firm-name has been 
registered, such branch establishment must conform 
to the enactment oi 'par. 2 of this article in register- 
ing its firm-name. 

Each state must decide what neighbouring localities 
or districts are to be considered as one locality Or 
district within the meaning of this article. 
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Art. 31. — Any alteration in the firm-name or in the 
personnel of its proprietors, as well as any transfer 
of the place of business to another locality, is to be 
registered in the trade-register in accordance with 
the enactments of art. 29. 

The same rule holds good if the firm is dissolved. 
If the notification of a dissolution of a firm that has 
been once registered cannot be compelled by the 
enactments of art. 13, it must be officially done by the 
Court. 

Art. 33. — Bankruptcy proceedings against a mer- 
chant must be registered officially in the trade-register. 

The same rule holds good with regard to the with- 
drawal of such proceedings, as well as their postpone- 
ment and termination. 

Publication of these registrations is not obligatory. 

The enactments of art. 15 are not applicable. 

Art. 33. — When a legal body is obliged to register 
itself in the trade-register in consideration of the 
object, condition, and extent of its undertaking, the 
declaration relative to this registration must be made 
by all the members of the directorate. ' 

Al l original deeds or verified copies of them relating 
to the constitution of such legal body, and the ap- 
pointment of its directorate, must be annexed to this 
declaration. 

On the registration at the trade-registry of a branch 
establishment, the addition of the deed nominating 
the directorate is not requisite. 
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The entry ought to contain the trade-name and 
place of business of the legal body, the object of its 
undertaking, and the names of the members of the 
directorate. Special resolutions of the articles relating 
to the powers of the directorate in representing the 
legal body or the duration of its undertaking, must 
be also registered. 

Art. 34. — Any variance, either of the facts, which 
must be registered in accordance with art. 33, far. 3, 
or of the articles, as well as the dissolution of the 
legal body, so long as it is not the result of bank- 
ruptcy proceedings, and the names of the liquidators 
together with the special resolutions relating to their 
powers, must be entered in the trade-register. 

When it is necessary to register a variance of the 
articles of another kind than that relating to the points 
determined by art. 33, par. 3, it is sufficient to make 
a note of this in the deeds laid before the Court. 

The declaration must be made either by the 
directorate or by the liquidators, in the case in which 
the registration ought not to be effected till after the 
registration of the first liquidators. 

The registration of members of the directorate or 
of the liquidators is done officially. 

In case of bankruptcy the enactments of art. 32 are 
applicable. 

Art. 35.— The members of the directorate and the 
liquidators of a legal body must sign before the 
Court, which signature the Court keeps in its custody. 
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Art. 36. — Any business undertaken by the Imperial 
Grovernment, by a Federal state, or by a parocliial 
body, need not be registered. If any registration 
has been made, it must be confined to a statement 
of the firm-name, the place of business, and the object 
of the undertaking. 

Art. 37. — Any one who uses a firm-name, which is 
not his property within the meaning of this section 
(sect. 3), may be prevented by the Court from using 
it, and be liable to a fine, to the extent regulated by 
art. 14, "par. 2. 

Any one finding himself injured by a third person 
unlawfully using a firm-name, may demand his 
ceasing to so use it. Any rights he may possess to 
damages conferred on him by other enactments 
remain unaffected. 



Section 4 
Trade - Books 

Art. 38. — ^Every trader is obliged to keep books, 
and in these to show clearly his business transac- 
tions and the state of his fortune, according to the 
principles of ordinary book-keeping. 

He is bound to keep a copy (copy or tracing) of 
aU business letters sent by him, and to preserve 
these copies, as well as the business letters he receives, 
in proper order. 
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Art. 39.— Every trader is bound on beginning his 
business to make a list of his immovable property, 
what he owes and what is owing to him, of his cash 
in hand and his other valuables, making a detailed 
estimate of their value, as well as a balance-sheet 
of assets and debts. 

He is bound at the end of each business year to 
draw up a similar inventory and balance-sheet; a 
business year cannot exceed a period of twelve 
months. The drawing up of the inventory and 
balance-sheet must be completed within the time cor- 
responding to the usual way of carrying on business. 

If a merchant has a warehouse where, owing to the 
nature of the business, the taking of the inventory 
cannot be effected every year, it is enough if it be 
done every two years. 

The obligation to draw out an annual balance-sheet 
is not thereby affected. 

Art. 40. — The balance is to be made out in the 
standard currency of the Empire. 

Every asset and debt must be set down at the 
time of the drawing up of the inventory and balance- 
sheet, for the sum total of their value at the time 
when this inventory and balance-sheet are drawn up. 

Doubtful debts must be estimated at their approxi- 
mate value, and bad debts must be written off. 

Art. 41. — The inventory and balance-sheet must be 
signed by the trader. If there are several partners 
personally responsible they must all sign. 



OF COMMERCE IN GENERAL ij 

The inventory and balance-sheet may be copied 
into a register specially kept for this purpose or 
prepared separately each time. In the latter case 
they ought to be kept together in order of date. 

Art. 42. — The rights of the directorate of an under- 
taking of the Imperial Government, of a federal 
state, or parochial body, to keep accounts in a way 
different to those enacted by arts. 39 to 41, are in 
no way affected. 

Art. 43. — For the purposes of book-keeping and for 
all writings made obligatory by this code, a trader 
must use a living language and its characters. 

All books must be bound, and be provided with 
consecutive numbers on each leaf or page. 

No empty spaces must be left in the places where 
it is customary to write. The original entry must 
not be made illegible by anything being written 
across it or by any other means; it must not be 
erased, nor may any alterations be made which make 
it uncertain they were made at the time of the 
original entry or at a later period. 

Art. 44. — Traders are bound to keep their books 
till the expiration of ten years from the date of the 
last entry. 

The same rule holds good with regard to letters 
received and copies of letters sent away, and with 
regard to the inventory and balance-sheet. 

Art. 45. — In the course of a lawsuit the Court can 
order the production of the trade-books of either of 
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the parties, either in its own discretion or at request 
of the other party. 

The enactments of the civil code of procedure con- 
cerning the obligation of an adverse party to produce 
documents remain unaffected. 

Art, 46. — If books are produced in the course of a 
lawsuit, examination may be made of such part of 
the contents as is relevant, with the assistance of the 
parties, and when necessary extracts may be made. 
The remainder of their contents is only open to 
perusal by the Court in so far as it is necessary to 
satisfy itself that the books have been kept properly. 

Art. 47. — The Court may order the production (if 
books for inspection of the whole of their contents 
when it is a question of dividing up property, especially 
in the case of succession, community of goods, and 
liquidation of a company. 



Section 5 
Agency cmd Authority 

Art. 48. — Agency can only be conferred by the 
proprietor of a business or his legal representative, and 
then only by express declaration. 

Agency may be conferred on several persons together 
(collective agency). 

Art. 49.— Agency confers the right to do all judicial 
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and extra-judicial acts and legal transactions which 
the carrying on of a business entails. 

An agent may never alienate or hypothecate im- 
movable property unless power to do so is expressly 
conferred on him. 

Art. 50. — All restrictions upon the extent of the 
powers of an agent are without effect as against a 
third party. 

This is especially the case if the restriction is that 
the agency is only to be exercised in certain fixed 
transactions, or in certain kinds of business, or under 
certain circumstances, or for a certain time or particular 
places. 

A limitation of agency to the operations of one of 
several branches of a business house is only good 
against a third party, if the branches are carried on 
under different firm-names. 

A difference of firm-names within the meaning of 
this enactment would be held to exist if to the firm- 
name of the branch establishment some addition is 
made which specifies clearly that it is the firm-name 
of a branch establishment. 

Art. 51. — The agent signs by adding to the firm- 
name his own, with a statement mentioning that it 
is by procuration. 

Art. 52. — Agency may be revoked at any time, 
without regard to the reasons for which it was 
constituted, and without prejudice to the compensa- 
tion mentioned in the contract. 
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Agency is not transmissible. 

Agency ia not extinguished by tbe death of the 
proprietor of the firm. 

Art. 53.— The appointment of the agent must be put 
in the trade-register by the proprietor of the business. 

K the agency is a collective one, this fact must 
be mentioned. 

The agent ought to write his own signature, preceded 
by that of the firm-name, for the safe custody of the 
Court. 

A termination of an agency must be notified in 
the same manner as a creation of one. 

Art. 64. — When a person, without being appointed 
formally as agent, has been commissioned to manage 
a business or conduct certain business matters, the 
commission extends to all operations and acts which 
are necessary for the carrying on of such a business 
or the management of affairs of the kind. 

An agent acting under a power of attorney cannot 
transfer or mortgage immovable property, sign bills 
of exchange, contract loans, nor be party to a cause 
of action, unless specially authorized to do so. 

Other limitations of authority are only good against 
a third person when he knows or is held to know them. 

Art. 55. — The enactments of art. 54 are also appli- 
cable to agents who, as commercial travellers, are 
given the transaction of business in places where 
there is no branch of the firm. 

Commercial travellers are specially held to be 
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authorized to collect the money owing on account 
of business done by them, and to allow time for its 
payment. 

Notice of defects in goods, information that goods on 
order are ready for delivery, as well as other informa- 
tion of such kind, can be given to the commercial 
traveller personally. 

Art. 56. — Any person employed in a shop or ware- 
house is held authorized to effect such sales and give 
such receipts as is customary in such shop or ware- 
house. 

Art. 57. — An attorney must abstain from making use 
of any addition to his signature giving the idea of 
any procuration ; he must only add a postscript to his 
signature explanatory of his holding and power of 
attorney. 

Art. 58. — An attorney cannot delegate his authority 
to a third person without the consent of his principal. 



Section 6 

Of Clerks and Apprentices 

Art. 69. — Whoever is employed in a house of 
business to render services for a salary, in so far as a 
special agreement has not determined the quality and 
limit of his services or the amount of his salary, is 
obliged to give such service, and can only claim such 
remuneration as is laid down by local law or custom. 
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In absence of any local custom services are considered 
to have been agreed upon which are proportionate to 

the circumstances. 

Art. 60. — A clerk cannot, without the consent of 
his principal, either do any business on his own 
account, or carry on a business similar to that of his 
principal for himself or a stranger. 

Consent to the carrying on of a business is pre- 
sumed, when it is known to the principal, at the time 
of the engagement of the clerk, that he carries on a 
business, and the principal makes no express agree- 
ment that he should give it up. 

Art. 61. — Should a clerk infringe the regulations 
set out in art. 60, his principal can claim damages 
against him, or instead of damages may demand that 
the business done by the clerk for himseK may be 
considered as having been done on account of his 
principal, and that his clerk should hand over to 
him any benefit accruing to a third party through 
business done by the clerk, or his right to demand 
compensation for doing such business. 

A principal's rights are lost if not asserted within 
three months after he has had knowledge of the 
conclusion of such business transaction; they are 
not lost till the expiration of five years should the 
principal not possess such knowledge. 

Art. 62. — A principal is bound to direct and manage 
the rooms, apparatus, and furniture where and with 
which his business is carried on, to regulate the 
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conduct of his business and the hours of work, so 
that his clerk is protected from all danger to his 
health, so far as the nature of the business permits, 
and may be assured of the maintenance of good 
manners and decency. 

If a clerk is taken to live in the family of his 
principal, the latter is bound to take such measures 
with regard to the clerk's bed and living-room, his 
food and his hours of work and rest, as are necessary 
for his health, safety, and religion. 

If the principal does not fulfil the obligations 
imposed on him regarding the living and health of 
a clerk, the arts. 842-846 of the Civil Code, relative 
to unlawful acts, are specially applicable to his 
liability to pay damages. 

The above obligations cannot be dissolved or 
limited by any previous contract. 

Art. 63. — If a clerk is prevented from performing 
his service through an accident which is no fault 
of his own, he retains his right to salary and keep, 
but not for a longer period than six weeks. 

A clerk is not bound to allow any deduction on 
account of any amount that may be due to him from 
an insurance company against illness or accident. 
Any contract contrary to this enactment is null and 
void. 

Art. 64. — Payment of a clerk's salary must be made 
at the end of every month. Any agreement for 
payment of salary later is null and void. 
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Art. 65. — If it is agreed that a clerk should receive 
commission for business done by him or through his 
introduction, the enactments of arts. 88 and 91, 'par. 
1, relative to business agents, are applicable. 
S •*SB> 66. — The engagement between principal and 
clerk can, if it has been entered into for an inde- 
terminate period, be put an end to by either party 
at the end of any quarter on giving six weeks' notice. 

•:M» 67. — If a longer or shorter notice is agreed 
upon, it must be the same for both parties, and ought 
never to amount to less than one month. 

In all cases a " month " means a " calendar month." 

The enactments of par. 1 are applicable in the 
case when an engagement has been entered into for 
a fixed period, with a stipulation that, in default of 
notice being given before the termination of such 
engagement, the engagement shall be considered as 
continuing. 

Any agreement contrary to these enactments is 
null and void. 

f A^r 68. — The enactments of art. 67 arenot appli- 
cable when the salary of the clerk is less than 5000 
marks per annum. 

They are equally inapplicable when the clerk is 
taken for a house of business not situated in Europe, 
and an agreement has been made by the principal 
that, in the event of the latter giving notice, he will 
bear the expense of the former's return journey. 
'• Art? 69. — If a clerk is engaged temporarily, the 
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enactments of art. 67 are not applicable, unless the 
duration of service exceeds three months. Notice 
must in such a case be the same for both parties. "~} 

Art. 70. — An engagement can be put an end to by 
notice from either side without the observance of 
any delay, if there is serious reason for so doing. 

If the giving such notice is occasioned by the 
conduct of one of the parties being contrary to their 
agreement, such party is bound to repair any damage 
sustained by the other through the suspension of 
the engagement. 

Art. 71. — Among serious grounds justifying a clerk 
in terminating his engagement without giving notice, 
unless special circumstances warrant a different con- 
clusion, are the following : — 

1. If a clerk becomes incapable of continuing his 
service ; 

2. If the principal does not provide his salary or 
the keep to which he is entitled ; 

3. If the principal refuses to fulfil the obligations 
laid on him by art. 62 ; 

4. If the principal is guilty of acts of violence or 
serious attempts against the honour of his clerk, or 
of making suggestions that he should act contrary 
to principles of morality, or if he refuses to protect 
h^s clerk against similar behaviour on the part of 
any other person employed by him or of a member 
of his family. 

Art. 72. — The following cases justify an abrupt 
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termination of the engagement on the part of the 
master, unless there are special circumstances ; — 

1. If the clerk is unfaithful in course of his employ- 
ment or abuses confidence, or infringes the obligations 
laid upon him by art. 60 ; 

2. K, without good cause, he interrupts his business 
for too long a period of time, or persistently refuses 
to attend to his duties ; 

3. If, through prolonged illness, or long imprison- 
ment or absence, or through military service of longer 
duration than eight weeks, he is prevented from 
attending to his duties ; 

4. If he renders himself guilty of acts of violence 
towards his principal, or seriously damages his honour 
or that of his representative. 

If a termination of the engagement has taken place 
through the clerk being prevented through no fault 
of his own from attending to his duties, his rights 
as set out in art. 63 are in no way affected. 

Art. 73. — At the expiration of his service the clerk 
can demand a written certificate of the description 
and duration of his service. At the request of the 
clerk this certificate should make mention of his 
good conduct and services. 

At the request of the clerk the local police authori- 
ties must verify the certificate free of costs and stamp. 

Art. 74. — Any contract between a principal and 
his clerk, by force of which the latter is limited in 
carrying on business after the expiration of his time of 
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service, is only binding as against tlie clerk if the 
limitation does not exceed reasonable limits with 
reference to time, place, and the nature of the 
business, and all unreasonable difficulties are taken 
out of the way of the clerk's advancement. 

The limitation of time cannot extend to more than 
three years from the end of the service. 

If the contract is entered into by the clerk during 
his minority it is null and void. 

Art. 75. — If the principal, through behaving 
contrary to their agreement, gives good ground to 
the clerk for terminating his service according to 
arts. 70 and 71, he can claim no rights that he 
otherwise might have done under an agreement 
entered into, of the kind specified in art. 14c. 

The same holds good if the principal gives notice 
to terminate the agreement, unless there is good 
ground for such termination, he being in no way to 
blame, or that during the continuance of the restric- 
tion the same salary be paid to the clerk that he 
always received. 

If a clerk has become liable to a fine for not 
having carried out a duty undertaken in his agree- 
ment, the principal can only claim the damage 
actually sustained, and can make no demand for 
specific performance or further damages. 

The enactments of the Civil Code concerning the 
reduction of a disproportionate penalty in a contract 
remain untouched. 
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All agreements contrary to these enactments are 
null and void. 

Art. 76.— The enactments of arts. 60-63, 74, and 75 
are equally applicable to apprentices. 

The master is bound to take care that the apprentice 
is taught all the work incidental to his business; he 
has to either teach the apprentice himseK or by 
means of a competent representative specially chosen 
for that purpose. The teaching must be done in such 
order and progression as the degree of proficiency in 
the trade demands. 

The master must not deprive the apprentice of the 
time and opportunity that his training requires for 
the purpose of employing him for other services ; he 
must also allow him necessary time and opportunity 
for going to church on Sundays and feast-days. He 
must encourage the apprentice in industry and good 
manners. 

The obligation of a master to allow the apprentice 
the necessary time for visiting a finishing school 
is regulated by the enactments of art. 120 of the 
Industrial Code. 

Art. 77. — Duration of apprenticeship is regulated 
according to the indenture of apprenticeship, and in 
default of a time fixed in such contract in accordance 
with local custom or rules. 

The apprenticeship may be terminated without notice 
during the first month from its beginning, so long as a 
longer time of probation has not been agreed upon. 
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Any agreement to make this time of probation 
longer than three months is null and void. 

At the expiration of the time of probation, the 
enactments of arts. 70-72, as to notice to terminate 
apprenticeship, are applicable. A special reason for 
an apprentice to give notice is if a master neglects 
his duties towards his apprentice in a manner that 
is dangerous to his health, safety, or good be- 
haviour. 

In case of a master's decease the apprenticeship 
can be terminated within a month without giving any 
notice. 

Art. 78. — When notice in writing is given to the 
master by the legal representative of an apprentice, 
or by the latter himself if he has attained his 
majority, that the apprentice wishes to change to 
another business or calling, the apprenticeship comes 
to a termination at the end of a month unless the 
apprentice be dismissed before. 

If an apprentice, contrary to his declaration, enters 
into another business as apprentice or clerk, before 
the expiration of nine months dating from the end of 
his apprenticeship, he is bound to compensate the 
master for the damage caused him by his termination 
of the apprenticeship. The new master or principal 
is held equally liable with him, unless he were un- 
aware of the circumstances. 

Art. 79. — Claims for compensation on account of 
unlawful retirement from the apprenticeship by the 
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master against the pupil can only be made when the 
indentures are in writing. 

Art. 80. — At the termination of the apprenticeship, 
the master must give to the apprentice a written 
certificate of the length of time of his apprenticeship 
and the knowledge and capability he has acquired 
during that time, as well as of his conduct. 

At the request of the apprentice, the local police 
authority must verify the certificate free of cost and 
stamp duty. 

Art. 81. — Persons who are not in possession of civil 
rights may neither receive apprentices nor have any- 
thing to do with their instruction. The master must 
not employ such persons in the instruction of his 
apprentices. 

Art. 82. — Whoever neglects the duties towards his 
apprentice which are laid upon him by art. 62, Tpwrs. 
1 and 2, or art. 76, fars. 2 and 3, so that his health, 
good behaviour, or training is endangered, renders 
himself liable to a fine of 150 marks. 

He is liable to the same penalty who, contrary to 
the enactment of art. 81, keeps apprentices, instructs 
or causes them to be instructed. 

Art. 83. — Persons who, as incidental to the carrying 
on of a business, are employed in services that are not, 
strictly speaking, commercial ones, are held bound by 
the enactments that have special reference to the 
conditions of service of this class of individual. 



of commerce in general 31 

Section 7 
Agents 

Art. 84. — ^He who without being employed as a 
clerk is permanently commissioned to execute business 
transactions on behalf of a commercial house belonging 
to another person, is bound in such transactions to 
devote such care to the interests of his master as a 
careful trader would to his own. 

He is bound to give to his principal all necessary 
information, and especially prompt notice of the 
termination of each transaction. 

Art. 85. — If an agent who is entrusted with the 
transaction of business has concluded a transaction in 
the name of his principal with a third party, it is 
considered as accepted by such principal, if he does 
not forthwith, after he has received notice of such 
conclusion, notify the third party that he does not 
accept it. 

Art. 86. — An agent is only permitted to receive 
money on account of his principal, or grant delay in 
its payment, if authority has been specially given him 
for that purpose. 

Notice of imperfections in goods or of placing them 
on order, as well as other notices of such kind, may 
be given to an agent. 

Art. 87. — If an agent acts as commercial traveller, 
the enactments of art. 55 must be applied. 
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Art. 88. — So far as is not inconsistent with any 
agreement relating to his salary, an agent is owed 
commission for each business transaction completed 
by him. 

When the operations of an agent consist in the 
completion or negotiation of a sale, his commission is 
only due when payment has been made, and then only 
in proportion to the amount of that payment. If a 
business transaction remains wholly or partially un- 
completed owing to the behaviour of a principal, 
unless there are serious reasons for its being the 
fault of the person with whom the business was 
completed, the agent can claim full commission. 

If the amount of the commission is not fixed, the 
usual commission may be demanded. 

Commission must be paid at the end of each half- 
year, so long as there is no agreement to the contrary. 

Art. 89.^If an agent is appointed for a certain 
district, commission is due to him for such business 
as is done in his district even without his assistance, 
whether by the principal himself or somebody for 
him. 

Art. 90. — An agent cannot demand compensation for 
costs and disbursements made in the ordinary course 
of business in the absence of an agreement or trade 
usage to the contrary. 

Art. 91. — An agent can when settling up with his 
principal demand extracts from the trade-books 
relating to business done through his introduction. 
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He has the same right in regard to those business 
transactions for which he may demand commission 
according to art. 89. 

Art. 92. — The engagement between principal and 
agent can, if entered into for an indeterminate period, 
be determined by either side at the expiration of any 
quarter provided six weeks' notice be given. 

The engagement can be terminated by either side 
without the observance of any notice, if there is 
serious reason for it. 



Section 8 
Brokers 

Art. 93. — Any person who, in the course of his 
profession, without being entrusted to do so by a 
specific engagement, or permanently, undertakes as 
an intermediary to make contracts of buying and 
selling of goods or valuables, of insurance, transport 
of goods, bottomry, freight, or other commercial trans- 
actions, has the rights and owes the duties of a broker. 

The enactments of this article are not applicable 
to intermediaries in other than those businesses 
enumerated above, especially businesses relating to 
immovables, even if brought about by the agency of 
a broker. 

Art. 94. — A broker, so far as the parties do not 
release him, or custom, with reference to the nature 

D 
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of the merchandise, does not exempt him from so 
doing, must immediately after the conclusion of a 
transaction forward to each party a memorandum 
signed by himself, which must contain the names of 
the parties, the objects and conditions of the transac- 
tion, and especially in the case of the sale of goods 
and valuables their description and quantity as well 
as the price and time within which they must be 
delivered. 

In transactions which are not to be immediately 
carried out, the memoranda are to be sent for the 
signature of each party, and to each party must be 
sent the memorandum signed by the other party. 

If one party refuses to take or put his signature 
to the memorandum, the broker must immediately 
inform the other party. 

Art. 95. — If one party accepts a memorandum in 
which the broker has failed to make any description 
of the other party, he is bound by the transaction 
done with the party subsequently designated unless 
serious objections can be raised against him. 

Designation of the other party must take place 
within the time fixed by local custom, or in default 
of local custom, within a reasonable period. 

If the designation of the other party does not take 
place, or if serious objections can be raised against the 
person or firm designated, the first party has a right 
of action against the broker to carry out the contract 
himself. 
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The right of action is lost if the party at the 
request of the broker does not at once state whether 
or not he demands such performance of the contract. 

Art. 96. — The broker, if the parties have not 
excused, nor local custom with reference to the 
description of goods has not exempted him, must 
keep samples of all goods sold by him by sample, 
when any have been sent him, until they have been 
accepted without objection to their quality, or the 
transaction is closed in any other way. 

He must make the sample recognizable by a 
distinctive label. 

Art. 97. — A broker is not authorized to take a 
payment or any other thing owing through a contract. 

Art. 98. — A broker is answerable to both parties 
for any damage sustained through his fault. 

Art. 99. — If it is not agreed between the parties 
who is to pay brokerage, half is payable by each 
party, in absence of local custom to the contrary. 

Art. 100. — A broker is bound to keep a day-book, 
and in this to enter day by day all transactions 
completed by him. Entries must be made in order 
of time; they must contain the data enumerated 
under art. 94, jsar. 1. 

The entries must be signed every day by the 
broker. 

The enactments of arts. 43 and 44 relating to the 
keeping and safe custody of trade-books are appli- 
cable to the broker's day-book. 
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Art. 101. — A broker is bound to give extracts from 
his day-book at any time, on demand, to the parties 
to a contract certified by him, and containing all 
that has been entered in regard to the transaction 
brought about by him for them. 

Art. 102. — In the course of an action a court of 
justice, even without the request of either party, 
can order the production of the day-book so as to 
compare it with the memorandum, the extracts, or 
other proofs. 

Art. 103. — Brokers who act contrary to the enact- 
ments concerning the keeping and safe custody of 
the day-book are liable to a penalty of 1000 marks. 

Art. 104. — The enactments relating to memoranda 
^nd day-books are not applicable to those persons 
acting as brokers for goods sold by retail. 



BOOK II 

OF TRADING COMPANIES AND 
SLEEPING PARTNERSHIP 

Section 1 
Partnershi'p 

Chaptee I 

OP THE CONSTITUTION OF A PAETNEESHIP 

Art. 105. — Any association which has for its object 
the carrying on of business under a common firm- 
name is a partnership if the responsibility of each 
member to creditors is not limited. 

The enactments of the Civil Code relative to 
associations are applicable to partnership unless 
otherwise prescribed by this section. 

Art. 106. — The partnership must make a declara- 
tion before the Court within whose jurisdiction its 
place of business is, which must include — 

1. The names, fore-names, profession, and place of 
abode of each member ; 
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2. The firm-name of the partnership and the place 
where it carries on business ; 

3. The date when the partnership was formed. 
Art. 107. — If the firm-name of a partnership is 

changed, or the business carried on in another place, 
or if a new partner enters into the partnership, this 
has also to be entered in the trade-register. 

Art. 108. — The declarations at the Court must be 
made by all the members. 

Members who represent the partnership must sign 
their own signature as well as the firm-name, for the 
Court to keep. 



Chapter II 

THE MUTUAL EIGHTS OP PAETNEES 

Art. 109. — The mutual rights of partners are regu- 
lated in accordance with the deed of partnership, 
the enactments of arts. 110-122 are applicable when 
the deed of partnership does not provide otherwise. 

Art. 110. — If a partner either makes disbursements 
in carrying on the business which circumstances 
justify, or suffers loss directly from so doing, or the 
risks which are inseparable from it, the partnership 
is liable to him for compensation. 

The partnership must pay interest on money thus 
spent from the time it is disbursed. 

Art. HI. — A partner who does not pay in his share 
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of capital in due course, or does not pay into the 
partnership account in due course money received on 
account of the partnership, or draws from the partner- 
ship account money to which he is not entitled, has 
to pay interest from the day on which the payment 
should have been made or on which the withdrawal 
took place. 

Compensation for further damage may be claimed. 

Art. 112. — A partner cannot take part, without the 
consent of his other partners, either in a branch 
business established by the partnership, or as a 
personally responsible partner in another partnership 
carrying on a similar business. 

Permission to be a partner in another partnership 
is considered given, if at the formation of the part- 
nership it is known to the remaining partners that 
their partner participated in another partnership as 
personally responsible member of it, and the retire- 
ment from this participation has not been expressly 
stipulated for. 

Art. 113. — If a partner acts in contravention of the 
duties imposed on him by art. 112, the partnership 
can demand compensation; it can, however, instead 
of this, demand from the partner that the business 
done on his own account should be considered as 
done on account of the partnership, and should hand 
over to it any benefit derived from business done on 
account of a third person, or yield up to the partner- 
ship his right to demand such benefit. 
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It is for the remaming partners to determine 
whether such rights are worth enforcing. 

Prescription runs after three months from the time 
in which the other partners knew of the termination 
of the business transaction, or of the participation as 
partner in another partnership; the partners lose 
their rights without regard to such knowledge after 
fiye years from their originating. 

The right of partners to demand a dissolution of 
partnership is not affected by these enactments. 

Art. 114. — All partners have the right as well as 
the duty to manage the affairs of the partnership. 

If by the terms of the partnership deed the manage- 
ment be given to one or several partners, the remain- 
ing partners are excluded from interference in such 
management. 

Art. 115. — When the management of affairs is 
entrusted to all or several partners, each one of them 
alone is entitled to act ; if, however, one of these 
acting partners is against doing a transaction, it 
must be left unperformed. 

If it is agreed in the deed of partnership that 
the partners to whom the management is entrusted 
must act together only, the concurrence of all the 
managing partners is necessary for each transaction, 
unless there is danger in delay. 

Art. 116. — The management may do all acts which 
the carrying on of a business in the customary 
manner demands. 
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For the undertaking of acts whicli exceed this 
limit the unanimous resolution of the partners is 
necessary. 

The appointment of an agent necessitates the 
approval of all the managing partners unless there 
is danger in delaying to appoint. 

Kevocation of the agent's authority can be made by 
any one of the partners having authority to make 
the appointment or to concur in making the appoint- 
ment. 

Art. 117. — Authority to manage may be taken 
from a partner by decree of the Court at the request 
of the other partners, if there is a serious reason for 
so doing — grave breach of duty or incapacity to 
manage affairs in the regular way are considered 
reasons. 

Art. 118. — A partner can, even when he is precluded 
from active management, obtain information of the 
state of affairs of the partnership, inspect the trade- 
books and papers of the partnership, and prepare a 
balance-sheet for himself from them. 

A contract preventing or limiting this right does 
not prevent its exercise when there is ground for 
suspecting dishonest conduct. 

Art. 119. — For decisions to be binding on partners, 
they must be unanimously come to by all the 
partners called together for that purpose. 

If, according to the terms of the partnership deed, 
the majority of voices is to prevail, this majority is 
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counted, in case of doubt, according to the number 
of partners. 

Art. 120. — At the end of each financial year, at the 
foot of the balance-sheet, the profit and loss for the 
year must be set out, and the portion of it that is 
calculated for each partner. 

The profit belonging to a partner will be added to 
the portion of capital belonging to that partner ; and 
loss occurring to a partner, as well as money drawn 
by him from his share in the capital during the year, 
will be debited against him. 

Art. 121. — ^From the year's profit first of all belongs 
to each partner a proportion to the extent of 4 per 
cent, on his partnership capital. If the year's profit 
does not allow of this, the proportions are based on 
a lower scale. 

In reckoning what is due to a partner in the yearly 
profit according to 'par. 1, payments which the partner 
has made in the course of the financial year as capital 
advanced must be considered in proportion to the 
time that has elapsed since the payment. 

If the partner has taken any of his capital away 
in the course of the financial year, these withdrawals 
must be reckoned from the time they were made. 

Such part of the profit which remains after reckon- 
ing, as in pars. 1 and 2, and the loss for the financial 
year, is divided severally among the partners. 

Art. 122. — Each partner is allowed to draw money 
to the amount of 4 per cent, on his capital invested 
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in the business from the partnership account, such 
amount to have been fixed in the preceding year, and, 
so long as palpable injury is not caused to the partner- 
ship, to demand the profit of the last year over and 
above such 4 per cent. 

Moreover, a partner is not authorized to diminish 
his portion of capital without consent of his co-partners. 



Chaptek III 

LEGAL POSITION OF PAETNEES WITH EEGAED TO 
THIED PAETIES 

Art. 123. — A partnership begins to have legal rights 
and remedies against third parties and to be subject 
to them from the moment it is inscribed on the trade- 
register. 

If a partnership begins its business before such 
entry, their legal relations begin at the same time, 
unless art. 2 enacts differently. 

An agreement whereby a partnership shall begin 
at a later period is of no effect against third parties. 

Art. 124. — A partnership can in its firm-name 
acquire rights and contract obligations, acquire 
property and other real rights in immovables, can sue 
and be sued. 

For execution upon the property of a partnership 
a legally authorized judgment is necessary. 

Art. 125. — Each partner is qualified to represent 
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the partnership if he is not prevented by the deed 
of partnership. 

It may be stipulated in a partnership deed that 
all or only several partners when together are qualified 
to represent the partnership (collective representation). 

Partners having the right of collective representa- 
tion can authorize some among them to undertake 
specified acts of business and specified classes of 
business. 

If a notice is to be given to the partnership, it is 
sufficient if it be given to one of the partners chosen 
to represent it. 

It can be agreed in the partnership deed that the 
partners, if they do not act together, shall be qualified 
to represent the partnership only in company with 
an agent. In this case the enactments of ipaT. 2, 
sects. 2 and 3, are applicable. 

The exclusion of a partner from representation, 
the constitution of a collective representation, or a 
resolution come to in accordance with ipar. 3, sect. 1, 
as well as all modification in power of representation 
of a partner, is to be entered by all the partners in 
the trade-register. 

Art. 126. — The powers of representation of a partner 
extends to all judicial and extra-judicial matters, 
including the alienation and encumbering of immov- 
ables as well as the right of appointing or recalling 
an agency. 

A limitation of authority to represent is of no 
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effect against a third person, especially in tlie case 
of a limitation that shall extend the representation 
only to certain transactions or class of transactions, or 
that shall hold good only under certain circumstances 
or for a certain time or place. 

With regard to the limitation of authority respect- 
ing one of several branch establishments of a partner- 
ship, the enactments of art. 50, far. 3, are applicable 
by analogy. 

Art. 127. — Right of representation can be taken 
away from a partner at the request of his co-partners 
by a judicial decision when there is good reason ; 
such reason would especially be, grave neglect of duty 
or incapacity for the ordinary representation of the 
partnership. 

Art. 138. — Partners are personally bound to creditors 
for debts of the partnership. An agreement to the 
contrary is of no effect against a third person. 

Art. 139. — If an action is brought against a partner 
in respect of a contract made by the partnership, he 
can only successfully raise defences, which are not 
personal to himself, if they can also be raised by the 
partnership. 

A partner can refuse satisfaction to a creditor, to the 
extent that a partnership has the right to dispute 
the act giving rise to the obligation. 

A partner has the same privilege to the extent 
that a creditor can compensate himself out of a balance 
due to him from the partnership. 
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A legally obtained judgment against a partnership 
cannot be enforced against individual partners. 

Art. 130. — Any one who enters an existing partner- 
ship is liable with the other partners, in accordance 
with arts. 128 and 129, for the contracts of the partner- 
ship entered into before his entry, irrespective of 
whether the firm-name is changed or not. 

Any agreement to the contrary is of no effect against 
third parties. 



Chapteb IV 

OP THE DISSOLUTION OF A PAETNEESHIP AND THE 
EETIEEMENT OF PAETNEES 

Art. 131. — A partnership is dissolved — 

(i.) By termination of the time for which it was 
entered into ; 

(ii.) By agreement between the partners ; 

(iii.) By bankruptcy proceedings against the partner- 
ship ; 

(iv.) By the death of a partner, unless otherwise 
provided in the partnership deed ; 

(v.) By bankruptcy of one of the partners ; 

(vi.) By giving notice of withdrawal or by judicial 
decree. 

Art. 132. — Notice given by a partner can only take 
effect at the termination of a financial year ; when 
the partnership has been constituted for an indefinite 
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period, it must be given at least six months before 
the termination of such period. 

Art. 133. — If there be serious ground for so doing, 
upon the request of one of the partners the partner- 
ship may be dissolved by judicial decree before the 
termination of the time fixed for its duration, or if it 
be a partnership for an unfixed period of time, without 
notice being given. 

Such serious ground would result from the fact that 
one of the partners is contravening purposely or 
through carelessness an essential duty imposed on him 
by the deed of partnership, or that the fulfilment of 
such duty is impossible. 

Any agreement in virtue of which the right of a 
partner to demand dissolution of a partnership is 
either excluded or limited, is null and void. 

Art. 134. — A partnership entered into for the dura- 
tion of the life of one of the partners, or one which is 
carried on after the termination of the time for which 
it was entered into, is considered as a partnership 
entered into for an indefinite period within the mean- 
ing of arts. 132 and 133. 

Art. 135. — When a private creditor of a partner, after 
having for six months found no return to an execution 
put in upon his personal estate, has obtained, in virtue 
of a final judgment, execution upon a transfer of his 
rights in his partnership, this creditor may demand 
dissolution of the partnership at the end of its financial 
year by giving six months' notice, without considering 
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whether the partnership has been formed for a fixed 
or indeterminate period or not. 

Art. 136. — If a partnership is dissolved otherwise 
than by notice, the fight of a partner to carry on 
business is considered as lasting until he knows of the 
dissolution or must be held to have known it. 

Art. 137. — If a partnership is dissolved owing to the 
death of a partner, the heir of the deceased partner 
must at once notify the death to the remaining partners, 
and if there be danger in delay, to carry on any 
business which the deceased had begun, until the 
remaining partners can come to some arrangement with 
him. The remaining partners are similarly bound to 
carry on provisionally such business as is their duty to 
attend to. The partnership is thus considered as con- 
tinuing. 

The enactments of far. 1, sects. 2 and 3, are also 
applicable in the case of dissolution of a partnership 
owing to bankruptcy of a partner. 

Art. 138. — If it is agreed in the partnership deed 
that, if a partner gives notice that he is about to retire 
or becomes bankrupt, the partnership shall continue 
under the remaining partners, such partner retires from 
the partnership at the moment in which, without such 
an agreement, the partnership would have come to an 
end. 

Art. 139. — If it is agreed in the partnership deed that 
in case of the death of a partner the partnership shall 
continue with his heir in his place, any such heir can 
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make his remaining in the company depend on his 
being admitted as sleeping partner, and on his taking 
the same share of the profits as his predecessor, and 
that the share falling to him of the deceased be 
recognized as his share of capital as sleeping partner. 

If the remaining partners do not accept such 
condition of the heir, he is entitled to announce his 
secession from the partnership without giving any 
notice. 

The right above mentioned can only be enforced by 
the heir within three months of the time in which 
he has received knowledge of having come into his 
inheritance. The enactments of art. 206 of the Civil 
Code relative to prescription are applicable in such a 
case. 

If the right of refusing the inheritance is not lost 
after the expiration of three months, time does not 
expire before the expiration of the time given for 
giving notice of withdrawal. 

If the heir retires within the three months provided 
in 'par. 3 above, or if the partnership is dissolved 
within the time thus allowed, or if the heir is 
admitted to the position of sleeping partner, he is only 
liable for anterior obligations to the limit laid down 
by the Civil Code regarding obligations of heirs on 
succession to property. 

The deed of partnership cannot shut out the appli- 
cation of the enactments set forth in the above pars., 1 
to 4, but for the case in which the heir makes his 

E 
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position in the partnership depend on his being made 
a sleeping partner, his share of the profits cannot be 
different to that of the deceased. 

Art. 140. — If one of the partners so acts that the 
remaining partners have the right to demand a disso- 
lution of partnership in accordance with art. 133, the 
Court may decree, at the request of the remaining 
partners, the expulsion of this partner instead of the 
dissolution of the partnership. 

The basis of calculation of the financial relation- 
ship between the firm and the dismissed partner is 
made upon the state of things existing between them 
at the time of demanding his dismissal. 

Art. 141. — If a private creditor of a partner uses the 
rights belonging to him under art. 135, the remaining 
partners can, in virtue of a resolution come to by them, 
give notice to this creditor that the partnership is 
to be continued between them. 

In this case the partner in question retires from 
the partnership at the end of the financial year. 

These enactments are applicable to the case of the 
bankruptcy of a partner, with the difference that 
notice must be given to the trustee of the estate, 
and that the bankrupt is considered to have retired 
from the partnership at the moment proceedings were 
begun against him. 

Art. 142. — When a partnership is composed of only 
two partners, if any of the foregoing enactments are 
so applicable to one of them, that if it were a 



TRADING COMPANIES AND PARTNERSHIP 51 

partnership comprising several partners, expulsion from 
the partnership would be decreed, permission may be 
given to the other by the Court, at his request, to 
carry on business without dissolution. 

If a private creditor of a partner in a partnership 
composed of two partners makes use of the rights 
belonging to him under art. 135, or if one of the 
partners goes bankrupt, the other partner is authorized 
to carry on the business. 

For calculating their financial relations the enact- 
ments relating to dismissal of a partner from the 
partnership are applicable by analogy. 

Art. 143. — When the dissolution of a partnership 
has not taken place owing to bankruptcy, it must be 
inscribed by all the partners in the trade-register. 

The same provision holds good in case of a partner 
retiring from the partnership. 

When it must be admitted that the death of a 
partner has entailed dissolution or retirement, an 
entry can be made even without the concurrence of 
his heirs, so long as this concurrence is prevented by 
special obstacles. 

Art. 144. — If a partnership is dissolved owing to 
the opening of bankruptcy proceedings, which have 
been stopped by a flat of the Court or by request 
of the bankrupt, the partners can decide on the 
continuation of the partnership. 

This continuation must be notified in the trade- 
register by all the partners. 
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Chapter V 

BALANCING ACCOUNTS ON DISSOLUTION OF 
PARTNEBSHIP 

Art. 145. — After tlie dissolution of a partnership a 
settling of accounts (liquidationj must take place, 
so long as no other sort of settlement has been agreed 
upon by the partners, or bankruptcy proceedings have 
not been taken against the partnership. 

If the partnership is dissolved owing to notice to 
pay given by a creditor of one of the partners, or owing 
to bankruptcy proceedings taken against a partner, 
such settling of accounts (liquidation) can only be 
discontinued with the consent of such creditor or the 
trustee in bankruptcy. 

Art. 146. — The liquidation takes place with all the 
partners acting as liquidators, so long as it is not 
entrusted to particular partners or other persons by 
resolution of the partners. When there are several 
heirs of one partner they have to appoint a common 
representative. 

At the request of one of the interested parties, the 
nomination of the liquidators may be made by the 
Court in whose jurisdiction the partnership has its 
place of business, when there is serious ground for so 
doing ; in such a case the Court may nominate 
persons as liquidators who do not belong to the 
partnership. 
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In addition to tlie partners, the creditor at whose 
request proceedings are taken is considered an in- 
terested party within the meaning of art. 135. 

If bankruptcy proceedings are taken against a 
partner, the trustee places himself in such partner's 
place. 

Art. 147. — Dismissal of a liquidator may be effected 
by the unanimous resolution of interested parties 
within the meaning of art. 146, jpars. 2 and 3 ; it 
can also be effected on request of an interested party 
on good ground by the Court. 

Art. 148. — The names of the liquidators must be 
entered ia the trade-register by the partners collec- 
tively. The same holds good of every change in the 
persons of the liquidators or in their power of repre- 
sentation. 

In the case of the death of a partner, the entry 
can take place when it is agreed that the entry 
agrees with the facts, even without the concurrence of 
the heirs, so long as serious impediments lie in the 
way of such concurrence. 

The inscription of the nomination and the revoca- 
tion of official liquidators is made by the Court. 

Liquidators must sign the firm-name as well as 
their signature for the custody of the Court. 

Art. 149.— The liquidators have to conclude pending 
business, to get in debts, to turn the assets into cash, 
and to pay creditors; they can also undertake new 
business for the purpose of terminating pending 
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business. Liquidators represent the partnership 
judicially and extra-judicially in transacting the 
business of liquidation. 

Art. 150. — When there are several liquidators, they 
can only undertake matters concerning the liquida- 
tion acting together, unless it has been agreed they 
can act alone and separately; such an agreement 
must be inscribed in the trade-register. 

The enactments of 'par. 1 do not take away from 
the liquidators the right of authorizing certain among 
them to do certain acts or a certain class of acts. 

If any legal notices must be given to the partner- 
ship, the enactments of art. 125, 'par. 2, sentence 3, 
are applicable by analogy. 

Art. 151. — All restrictions on the powers of liqui- 
dators are of no effect as against third parties. 

Art. 152. — All liquidators, even those judicially 
appointed, must make the management conform to 
the decisions taken by the unanimity of persons con- 
sidered as interested according to the terms of art. 146, 
jpars. 2 and 3. 

Art. 153. — The liquidators sign the late firm-name, 
adding "in liquidation," and their own signatures. 

Art. 154. — The liquidators must make a balance- 
sheet at the beginning and end of the liquidation. 

Art. 155. — The assets that are over after payment of 
debts must be divided by the liquidators between the 
partners, in proportion to their share in the partner- 
ship capital. 
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Money coming into the hands of liquidators during 
the liquidation is in the mean time divided. 

It is necessary to keep in hand provision for cover- 
ing debts not yet due or debts which may be con- 
tested, or guarantee the payments to be made to the 
partners out of the final distribution. 

The enactments of art, 122, par. 1, are not applicable 
to liquidation. 

If disagreement arises between the partners over 
partition of the assets, the liquidators must suspend 
partition till the dispute is over. 

Art. 156. — Till the termination of the liquidation, 
the enactments of the second and third chapters are 
applicable with reference to the legal relationship of 
the partners inter se, as well as to that of the partner- 
ship to a third person. 

Art. 157. — After the end of the liquidation, the 
extinction of the partnership is to be entered in the 
trade-register by the liquidators. 

The books and papers of the dissolved partnership 
are given into the safe keeping of one of the partners 
or of a third party. In default of an arrangement 
being come to, such partner or third party will be 
chosen by the Court in whose jurisdiction the partner- 
ship has its seat of business. 

The partners and their heirs have the right to 
inspect and make use of books and documents. 

Art. 158. — K the partners agree upon another kind 
of partition instead of liquidation, the foregoing 
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enactments concerning liquidation are applicable to 
tlie rights of a third person, so long as there are any 
assets still undivided. 



Chapter VI 

PEESCEIPTION 

Art. 159. — Claims against a partner for contracts 
entered into by the partnership are not maintainable 
after five years from the dissolution of partnership or 
retirement of the partner, so long as the claim against 
the partnership is not subject to a shorter prescription. 

Prescription begins with the end of the day on 
which the dissolution of the partnership, or retirement 
of the partner, is entered in the trade-register of the 
district in which the partnership has its place of 
business. 

Art. 160. — What would be held to be suspension 
of prescription in respect of a dissolved partnership 
would be the same in respect of the partners who were 
members of the partnership at the time of its dis- 
solution. 

Section 2 

Of a CommaTbdite Company 

Art. 161. — A company which has for its object the 
carrying on of a business under a firm-name, the 
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responsibility of one or several of the partners with 
regard to the creditors of the company being limited 
to the amount of their subscribed capital (sleeping 
partners), whilst that of the other partners is unlimited 
(personally responsible partners), is a commandite 
company. 

The enactments concerning partnership are appli- 
cable to a commandite company unless provided other- 
wise in the present section. 

Art. 162. — The declaration of the company at the 
trade-register ought to comprise, in addition to what is 
declared essential by art. 106, ^ar. 2, the names of the 
sleeping partners and the amount of capital invested 
by each one. 

The publication of each declaration need only 
announce the number of the sleeping partners, and not 
their names, professions, or addresses, or even the 
amounts of their invested capital. 

These enactments are applicable by analogy to the 
case of a sleeping partner entering an existing 
company, or the retiring of a sleeping partner from 
a commandite company. 

Art. 163. — In the absence of contrary provisions in 
the partnership deed, the mutual rights of the partners 
are regulated by arts. 164-169. 

Art. 164. — Sleeping partners are excluded from 
actively participating in the management of the 
company; they cannot oppose anything being done 
by the personally responsible partners, so far as what 
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they do does not exceed the ordinary limits of the 
company's operations. 

The enactments of art. 116, '^ar. 3, remain un- 
affected. 

Art. 165. — Arts. 112 and 113 are not applicable to 
such sleeping partners. 

Art. 166.— The sleeping partner has the right to 
demand a copy of the annual balance-sheet, and to 
correct it by examination of the books and papers. 

The sleeping partner enjoys no other rights than 
those conferred by art. 118 upon a partner excluded 
from participating in the management of the partner- 
ship affairs. 

The Court may, at the request of a sleeping partner, 
if there be serious reasons for so doing, order the 
making of a balance-sheet at any time, or the giving 
of other information, as well as the production of books 
and papers. 

Art. 167. — The enactments of art. 120 upon calcu- 
lating profit and loss are equally applicable to sleep- 
ing partners. 

No profit belonging to a sleeping partner can be 
added to the capital brought in by him, unless such 
capital has not reached the amount he agreed to 
bring in. 

A sleeping partner is only liable for loss to the 
extent of his amount of capital invested, or to the 
extent of what he may still owe to the capital. 

Art. 168. — If the shares of the partners do not exceed 
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4 per cent, on their inTested capital, they are 
calculated according to art. 121, fars. 1 and 2. 

In the case of profit exceeding this amount, or in 
the case of loss, if there be no express agreement 
the parties are considered to have fixed upon pro- 
portions in accordance with the circumstances. 

Art. 169. — Art. 122 is not applicable to a sleeping 
partner. 

He has only the right of being paid profit accruing 
to him; he cannot demand payment of a profit so 
long as his portion of the capital is reduced on 
account of loss to a sum less in amount to what he 
agreed to invest, or is reduced by withdrawal to a 
sum less than such amount. 

The sleeping partner is not bound to return profits 
paid to him because of losses arising after. 

Art. 170. — The sleeping partner has no right to 
represent the company. 

Art. 171. — The sleeping partner is personally bound 
to the creditors of the company to the extent of his 
share in the capital. Responsibility no longer exists 
as soon as his money is paid. 

If a company is adjudicated bankrupt, the right 
which is conferred by 'par. 1 on creditors of the com- 
pany is exercised by the trustee in bankruptcy during 
the bankruptcy proceedings. 

Art. 172. — So far as the company's creditors are 
concerned the share capital of a sleeping partner is 
fixed at the amount set out in the declaration, after 
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such declaration in the trade-register has taken 
place. 

Creditors cannot base their claims upon any larger 
amount not inscribed in the trade-register, unless this 
increase on the inscribed amount has been made 
public in a customary business manner or has been 
communicated by the company in another way. 

Any agreement of the partners, in virtue of which 
a sleeping partner is absolved from paying in his 
share of the capital, or which allows him delay in so 
doing, is of no effect against third parties. 

The share capital of a sleeping partner, so far as 
it has been repaid him, is considered, as against 
creditors, as not having been paid in to the capital 
account. 

The same holds good when the sleeping partner 
takes profits while his share in the company's capital 
is reduced through loss to a less sum than what he 
brought in, or in so far as his share of the capital 
has been reduced by such taking of profits to a sum 
less than this amount. 

The sleeping partner is in no case bound to restore 
what he takes as profit in good faith and in virtue 
of a balance-sheet drawn out lona fide. 

Art. 173. — He who enters as sleeping partner in a 
company already existing is subject to the extent 
laid down in arts. 171 and 172 for obligations entered 
into by such company previous to his entry, and that 
whether the firm-name is changed or not. 
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Any agreement to the contrary is of no effect as 
against third persons. 

Art. 174. — A reduction in the amount of capital 
brought in by a sleeping partner is of no effect as 
against creditors so long as it is not inscribed in the 
trade-register of the district in which the company 
has its place of business ; this reduction of liability 
does not affect creditors whose credit was given at 
the time of registration. 

Art. 175. — An increase as well as a decrease^ in 
the capital introduced ought to be inscribed by all 
the partners in the trade-register. Publication of the 
declaration must be made in accordance with art. 
162, "par. 2. The enactments of art. 14 are not 
applicable to the registration in the trade-register of 
the district where the company carries on its business. 

Art. 176. — When the company has begun its 
business before being inscribed on the trade-register 
of the Court within whose jurisdiction it has its 
place of business, every sleeping partner who has 
given his consent to this beginning of business is in 
the exact position of a personally responsible partner 
as regards obligations contracted up to the day of 
its registration, unless his position as sleeping partner 
were known to the creditor. 

This enactment does not apply in so far as the 
contrary results from art. 2. 

When a sleeping partner joins an already established 
company, the enactments of the first sentence of the 
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first paragraph are applicable by analogy to obliga- 
tions of tbe company contracted during the time 
between such joining and the time of the company's 
inscription in the trade-register. 

Art. 177. — The death of a sleeping partner does not 
necessitate the dissolution of the company. 



Section 3 
Limited Liability Company 

Ohaptee I 

GENEEAL PROVISIONS 

Art. 178. — All the members of a limited liability 
company participate in the share capital of the 
company without being held personally liable for 
the obligations of the company. 

Art. 179. — One share cannot be divided. 

Shares may be made out to bearer, or may be 
made not transferable. 

Shares which are issued before the whole of their 
nominal value has been paid, or, in the case in which 
their rate of issue is higher, before the payment of 
such rate, cannot be made out to bearer. The same 
applies to the certificates which are delivered to the 
shareholders before the shares are issued. 

If non-transferable shares (personal shares) are 



TRADING COMPANIES AND PARTNERSHIP 63 

issued before being fully paid up, tbey ought to 
sbow on their face the amount that is paid up. 

Art. 180. — The capital of the company must amount 
to at least 1000 marks. 

In the case of an undertaking of public utility, 
the Federal Council may, if it be a matter of special 
local interest, authorize an issue of non-transferable 
shares to a less amount, but never less than 200 
marks. 

The same authority may be given, when for some 
particular undertaking the Empire of Germany, one 
of the Federal States, a parochial community, or any 
other kind of public body, has guaranteed a certain 
dividend for an unlimited period. 

Non-transferable shares, whose transfer is subject to 
the assent of the company, may be of less total value 
than 1000 marks, but not less than 200 marks. 

In the case oipar. 2 above, the authority given, in 
the case of par. 3 above, the limitations which the 
shareholders are under in accordance with art. 222, 
par. 4, regarding the transfer of their rights, must be 
clearly written on the shares. 

The same holds good with regard to certificates. 

Art. 181. — The signatures which must be made upon 
the shares and certificates may be made by means of 
a mechanical process. The validity of the signature 
may be made dependent upon the observing of some 
special form mentioned in the contract, in virtue of 
an inscription on the shares themselves. 
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Art. 182. — The terms of tlie articles of association 
must be resolved upon in a legal form or before a 
notary by at least five persons who subscribe for the 
shares. 

This deliberation will show the amount of the 
shares and, when shares of different kinds are issued, 
the kind of shares subscribed for by each person. 

The articles of association must fix — 

(i.) The firm-name and place of business of the 
company. 

(ii.) The object of the undertaking. 

(iii.) The total amount of the capital and value of 
each share. 

(iv.) The mode of nominating and composing the 
directorate. 

(v.) The manner in which the summoning of a 
general meeting of shareholders has taken place. 

(vi.) The form in which the publications of the 
company is made. 

Such publications as are to be made in the news- 
papers must be made in the Deutsche Beichsan- 
zeiger. 

The articles must designate in what other news- 
papers besides this publications will be made. 

Art. 183. — When it has not been fixed by the 
articles whether the shares are to be made out to 
bearer or be personal ones, they must be considered 
as personal. 

It may be agreed in the articles that on the request 
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of a shareholder his personal shares may be converted 
into shares to bearer, or vice, versa. 

Art. 184. — Shares cannot be issued at a price less 
than their nominal value. 

They may be issued at a higher price if the articles 
permit. 

Art. 185. — The articles may stipulate for different 
rights to profit for diiferent kinds of shares, and 
especially regarding the division of profits and pro- 
perty of the company. 

Art. 186. — Every special advantage stipulated for, for 
the benefit of certain shareholders, ought to be fixed 
by the articles with a designation of the parties 
concerned. 

When shareholders, in getting the capital together, 
bring in capital otherwise than in the shape of cash, or 
when, in the course of the formation of a company, it 
takes into account establishments yet to be made as well 
as those existing already, the articles ought to specify 
what is thus brought in as well as what is taken into 
account, the person from whom the company acquires 
such property, and the number of shares to be given 
in exchange, or the price to be paid. 

Apart from this, the total expenses to be paid by 
the company for the indemnification or remuneration 
to be allowed to shareholders and third persons, in 
connection with the formation of the company, must 
be specified in the articles of association. 

Every agreement relating to the above-enumerated 
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objects, and whose insertion in the articles has not 
taken place, is of no effect so far as the company is 
concerned. 

Art. 187.-;— The shareholders are to be considered as 
founders of the company who haye drawn up the 
articles of association and who bring in as share 
capital anything not being cash. 

Art. 188. — The company is considered as formed 
by the fact of the founders subscribing for the whole 
of the shares. 

When the subscription for shares has not taken 
place when the articles of association are signed, it 
can take place at a special meeting either judicially 
or before a notary, when mention will be made of 
the numbers of shares subscribed ior by each founder. 

Art. 189. — If all the shares are not subscribed for 
by the founders, the subscription for the remaining 
shares ought to precede the formation of the company. 

The subscription is made by a written declaration 
mentioning the number of shares subscribed for, and 
in cases where different kinds of shares have been 
issued, their number and classification. 

The declaration (certificate of subscription) is to 
be drawn up in duplicate, and must contain — 

(i.) The date of the signature to the articles of 
association, the stipulation provided for in art. 182, 
•par. 2, and in art. 186, and in case of the issue of 
several kinds of shares enjoying different rights, the 
total amount of each of them ; 
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(ii.) The names, professions, and places of abode of 
the founders; 

(iii.) The price of issue of the shares and the amount 
of each instalment that must be paid ; 

(iv.) The time when the subscriber is no longer 
bound by his signature, if up till that time the 
constitution of the company has not been fixed. 

Certificates are of no effect which do not completely 
set out these provisions or which lessen the obligations 
of a subscriber, over and above those mentioned in 
division iv. above. In a case where, in spite of such 
a certificate being of no effect, or, although it may 
not be binding, by reason of delay in formation of 
the company, it has been registered in the trade- 
register, the subscriber is bound, with reference to 
the company, as if by virtue of a certificate made in 
proper form, if in virtue of a declaration conforming 
to that mentioned in far. 2, he votes at a general 
meeting of the company, or if later on he exercises 
the rights or fulfils the duties of a shareholder. 

Every reservation not mentioned in the certificate 
is of no effect against the company. 

Art. 190. — When the founders subscribe for all the 
shares, they ought at the time of the foundation of 
the company, or even at a special meeting held 
under the Court or before a notary, to appoint a council 
of supervision. 

When the founders do not subscribe for all 
the shares, they ought, after the capital has been 
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subscribed, to call a general meeting for the purpose 
of electing a council of supervision. 

These enactments are equally applicable to the 
nomination of the first directorate, unless the articles 
of association prescribe that such nomination should 
take place in some other manner than by vote of a 
general meetmg. 

Art. 191. — The founders must, in the case of art. 186, 
'par. 2, make a statement in writing of upon what 
grounds such sums are to be allowed and estimates 
of the value of what is brought into the share capital 
are made. They must also show the legal matters 
previously concluded in view of acquisition by the 
company, as well as the price of purchase and financial 
condition for the last two years, and in the case of 
the transfer of an undertaking to the company, the 
result of its working for the last two financial years. 

Art. 192. — The members of the directorate and 
the governing body must testify as to how the 
company has been founded. 

In a case in which a member of the directorate or 
of the governing body is one of the founders, or if a 
member has reserved a particular advantage to him- 
self or bargained for some payment or remuneration 
for the foundation or for work done preliminary to 
such foundation, or even if a case should rise provided 
for by art. 186, par. 2, an inspection ought to be 
made by specially appointed persons. 

Such persons are to be chosen by the organ that 
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officially represents trade, and in default of its doing 
so, by the Court in whose district the colnpany 
carries on business. 

Art. 193. — An examination ought especially to 
be made of the accuracy and thoroughness of the 
declarations made by the founders relating to the sub- 
scriptions and payment of capital, as well as the 
verification provided for by art. 186, par. 2. The 
examination ought also to extend to the contents of 
the declaration prescribed by art. 191 relating to 
investigating, if there are any doubts on the subject 
of the sums of money allowed for what is brought 
into the share capital. 

This examination ought to comprise a written 
report and a statement of the grounds referred to in 
far.JL. 

If those conducting the investigation are appointed 
by the official trade organ, they must send it a 
duplicate copy of this report. An inspection of such 
report is allowed to anybody. 

Art. 194. — In the case where differences of opinion 
exist between the revisors designated by art. 192, 
jyars. 2 and 3, and the founders, as to the amount of 
the information which the latter ought to furnish, 
the organ which has nominated the revisors must 
definitely settle the question. 

So long as the founders refuse to accept this decision 
no report of the examination can be made. 

The revisors have a right to be reimbursed for 
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payments made by them and payment for work done. 
Disbursements and salary to be fixed by the trade 
organ mentioned in the first- paragraph. 

Art. 195. — The company must be registered by all 
the founders and all the members of the directorate 
and the gOTorning body in the trade-register of the 
district in which it has its place of business. 

This declaration must contain — 

(i.) The articles of association and the deliberations 
dealt with in art. 182, •par. 1, and art. 188, 'par. 2 ; 

(ii.) In the case of art. 186, the contracts serving 
as ground for the assessments stated there, or those 
which have been concluded in view of such assess- 
ments, the declaration provided for by art. 191, and 
an account of the cost of founding the company, as 
well as indemnities paid, their nature and amount, 
and the persons thus paid ; 

(iii.) In the case in which all the shares have not 
been subscribed for by the founders, and to serve as 
proofs of the subscription of capital : the duplicates 
of certificates and a list of all the shareholders signed 
by the founders, and showing the number of shares 
subscribed for by each shareholder as well as the 
amount paid on each share ; 

(iv.) Papers relating to the nomination of the 
directorate and of the council of supervision ; 

(v.) The reports prescribed by art. 193, par. 2, 
with the documents connected with them, and, in 
the case of art. 193, par. 3, a certificate stating that 
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the reports of the revisors have been sent to the 
organ officially charged with representing commerce ; 

(vi.) The authority, in any case in which the object 
of the undertaking requires the authority of the 
State, as well as in the cases mentioned in art. 180, 
far. 2. 

The notice ought to contain the declaration that 
the amount of money which has been called for on 
each share has been paid in cash and is in possession 
of the directorate, in so far as it has not been stipu- 
lated for other ways of paying for them than in 
money. 

The issuing price of the shares, as well as the 
amount paid on each, must be given. 

This amount ought to be at least one-fourth of 
the nominal value, and in the case in which the 
shares are issued above their nominal value it ought 
to include the sum exceeding such value. Only 
payment made in German money or Imperial treasury- 
bills, or bank-notes of German banks authorized by 
law, is to be considered as payment in cash. 

The members of the directorate must write their 
signatures for the custody of the Court. 

The original documents, or certified copies of them, 
forming part of the declaration, will be kept by the 
Court. 

Art. 196. — In the case where founders have not 
subscribed for all the shares, the Court designated 
by art. 195 calls a general meeting of shareholders, 
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inscribed on the list, to come to a resolution con- 
cerning the formation of the company. 

The management of the meeting is in the hands 
of the Court. 

The directorate and the council of supervision have 
to express themselves upon the results of the investi- 
gation which they are bound to make in view of the 
foundation of the company, in the reports mentioned 
in art. 193, ^ar. 2, and of the documents which serve 
them as grounds for such expression of opinion. 

Until some decision is arrived at, each member 
of the directorate and the council of supervision has 
the right of withdrawing his signature from the 
report. 

The majority which expresses itself in favour of 
the formation of the company must include at least 
one-fourth of the shareholders inscribed on the list; 
the amount of their share must at least represent one- 
fourth of the whole capital. 

When even this majority is reached, the formation 
of the company is considered as refused when a 
portion of the shareholders falls under the conditions 
provided for by art. 186, and when the majority of 
votes given by the other shareholders are against 
the formation. 

The assent of all the shareholders present is neces- 
sary in the cases in which the provisions which are 
the subject of art. 102, j^ar. 2, nos. i.-iv., art. 183, 
art. 104, 'par. 2, and art. 185, are modified, or if the 
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payments which must be made by the company are to 
be increased. 

The same holds good if the duration of the com- 
pany is prolonged beyond the time originally fixed 
in the articles of association, or if irksome conditions 
relative to decisions to be come to by the meeting 
ought to be removed. 

A resolution ought to be postponed on request of 
a simple majority of shareholders. 

Art. 197. — So far as is not otherwise provided by 
arts. 190-196, the enactments which are applicable 
by analogy to the convocation and resolution of a 
general meeting made before formation of a company, 
are the same for those made after. 

Art. 198. — At the time of registering the company 
in the trade-register, the name and place of business 
of the company, the object of its undertaking, the 
amount of its capital, the day on which the articles 
were drawn up, and the members of the directorate 
must be given. 

When the articles include special conditions re- 
ferring to the duration of the company, or the powers 
conferred either on the members of the directorate 
or on the liquidators representing the company, 
such conditions must also be included in the 
registration. 

Art. 199. — The advertisement for the purpose of 
making known the registration must also contain, 
in addition to such inscription — 
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(i.) The other stipulations referred to in art. 182, 
•pars. 2 and 3, and in arts. 183, 185, and 186 ; 

(ii.) The value of the shares issued ; 

(iii.) The names, professions, and places of abode of 
the founders, saying whether they have taken all the 
shares ; 

(It.) The names, professions, and places of abode of 
the members of the first council of supervision. 

At the same time, it must be announced that 
inspection can be had at the Court of the papers pro- 
duced at the registration, especially the reports of the 
examination by the council of supervision and the 
revisers. In the case provided for by art. 193, 'par. 
3, it should be announced that inspection can be had of 
the report of the examination of the revisers at the 
address of the organ officially representing the trade. 

Art. 200. — A limited liability company does not 
exist as such before its registration in the trade- 
register. Any act done before this in the name of 
the company personally binds him who has done it ; 
if several persons participate in doing it, they are 
jointly and severally liable. 

A transfer of rights of participation made before 
the company is registered is of no effect so far as the 
company is concerned. 

No share or certificate can be issued before this 
registration takes place. 

Art. 201. — The notice of the company for registration 
in the trade-register of the Court in whose district the 
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company possesses a branch place of business, must be 
given by all the members of the directorate. 

Such notice is to have added to it the original 
articles of association, or an officially verified copy of 
them ; the enactments of art. 195, 'pars, 2 and 3, are 
not applicable. 

The entry ought to contain the notices enumerated 
in art. 198. 

The advertisement which is destined to publish the 
registration ought to include, besides the entire 
registration, the other stipulations set out in art. 182, 
j^ars. 2 and 3, art. 183, and art. 185. 

When the registration takes place in the space of 
two years, dating from the day of registering the com- 
pany in the trade-register of its principal place of 
busiuess, all the notices enumerated in art. 199 must 
be included in the advertisement ; in this case must 
be joined to the notice a copy of the advertisement 
made at the principal place of business of the 
company. 

When the principal place of business of the com- 
pany is abroad, proof of the existence of the company 
as such must be added to the notice, as well as the 
permission of the authorities at home, when the objects 
of the company's undertaking, or the carrying on 
of its business at home, are subjected to this per- 
mission. The advertisement whose publication ought 
to take effect in accordance to 'par. 4 above, ought to 
be included in the notice. 
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Art. 202.— The founders are jointly and severally 
responsible to the company for the accuracy and detail 
of the declarations they make relating to the sub- 
scription and the money paid up of the capital, as 
well as those referring to the statements provided for 
by art. 186 for the registration of the company in the 
trade-register, in addition to the obligation which is 
incumbent on them to repair possible damages that 
might be sustained hereafter ; they are especially held 
responsible for the amount of capital not yet subscribed, 
to get overdue instalments paid, and to repay any 
amount which has not been taken into account in the 
estimates of foundation expenses. 

The founders are severally and jointly liable to the 
company for damages which it may sustain on 
account of wilful misrepresentation regarding the 
share capital, on those things taken into account as 
designated in art. 186. 

A founder is absolved from this responsibility if, 
after taking the ordinary care expected from a 
trader, he could not possibly have known of any in- 
accuracy, or insufficiency of information, or the 
existence of wilful misrepresentation, or ground for 
demanding compensation. 

If a company suffers a loss on account of the 
insolvency of a shareholder, the founders who knew of 
such insolvency, and allowed him to become a share- 
holder, are jointly and severally liable to repair 
such loss. 
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With the founders the following are responsible to 
the company jointly and severally for damages : — 

(i.) He who takes a sum of money not included in 
the estimates of the expenses of foundation, if, when he 
takes such money, he knew, or from the circumstances 
ought to have known, that this sum was being paid to 
him secretly, as well as every person who is knowingly 
an accomplice in such secret payment. 

(ii.) In case of damage caused by malicious intention 
in anything connected with the subscription of the 
capital, every third person knowingly an accomplice 
in causing such damage. 

Art. 203. — He who before the registration of the 
articles of association in the trade-register, or for two 
years after, publicly advertises his shares with a view 
to circulating them, is responsible to the company, in 
the same manner as those persons mentioned in art. 
202, for any damage to the company that may ensue 
on account of inaccuracy or insufficiency of informa- 
tion given by the founders relating to the subscription 
for a paying up of the capital, or the statements 
provided for by art. 186 for getting the articles of 
association registered, as well as in the case of damage 
caused to the company by malicious intention on 
account of capital brought in or property taken into 
account, if he knew, or, using the ordinary care of 
a trader, he ought to have known, of the inaccuracy 
or insufficiency of the information, or the malicious 
intention, causing such damage. 
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Art. 204. — The members of the directorate and the 
council of supervision, who, at the time of the verifi- 
cation they ought to make by virtue of arts. 192 and 
193, have not made use of ordinary care, are jointly 
and severally liable to the company for the damage 
that may ensue, to the extent that it cannot be 
demanded from the persons bound to do so under 
arts. 202 and 203. 

Art. 206. — Any agreement having for its object the 
enforcing of remedies by the company against persons 
whose liability results from the application of arts. 202- 
204, cannot be come to till after the expiration of 
five years from registration of the company, and only 
with the consent of a general meeting ; it cannot be 
admitted when it has been rejected by a minority 
representing one-fifth of the company's capital. 

This delay need not be applied in the case of a 
person who would compound with his creditors in 
case of insolvency, and to avoid or put an end to 
bankruptcy proceedings. 

Art. 206. — Claims of a company against persons 
acting on their account by virtue of arts. 202-204, 
cannot be enforced after five years from the date of 
the company's registration. 

Art. 207. — Contracts in virtue of which a company 
might acquire for a sum greater than one-tenth of its 
capital, buildings existing or to be made and to be 
employed in a manner advantageous to its undertaking, 
or chattels real, must be submitted, before being valid. 
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to the approval of a general meeting, if they are con- 
cluded before the expiration of two years from the 
registration of the company in the trade-register. 

Before the vote of the general meeting, the council 
of supervision ought to examine the contract and 
make a written report on the result of its exami- 
nation. 

The decision approving the contract ought to be 
taken by a majority amounting to at least three- 
quarters of the capital represented at the general 
meeting at the time of the vote. 

When the contract is concluded in the first year 
from the date of registration of the company, the 
majority of those who approve of the contract ought 
to include at least one-fourth of the capital. 

After approbation by the general meeting, the 
directorate ought to deposit in the trade-register the 
contract, either in the original or in an authorized 
copy, with a report of the council of supervision 
and the documents upon which the contract is based. 

This deposit need not be made in the trade-register 
of a branch establishment. 

If the object of the company's undertaking is the 
acquiring of real property, pars. 1-4 are not applicable 
to a purchase of this kind. 

The same holds good for the acquiring of real 
property by judgment and execution. 

Art. 208. — If the company acquires property 
before the expiration of the delay provided for in 
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art. 207, "par. 1, in carrying out a contract concluded 
by tlie founders before its registration, so far as the 
right of the company to damages and the responsibility 
of individuals are concerned, the enactments of arts. 
202, 205, and 206 are applicable. 

Art. 209. — Shares and certificates issued at a 
nominal value less than that authorized by art. 180 
are null. Those who issue such shares are responsible 
jointly and severally to their holders for all damage 
resulting from such issue. 

The same thing holds good with regard to the 
issue of certificates to bearer, as well as with regard 
to the issue of shares or certificates, before registration 
of the company. 



Ohapteb II 

THE LEGAL EELATIONSHIP OP THE COMPANY AND 
THE SHABEHOLDEBS 

Art. 210. — A limited liability company has, as such, 
rights and duties ; it can acquire real property and 
other rights over real property, sue and be sued. 

A limited liability company is to be considered as 
a trading company, even when the object of the 
undertaking does not consist in carrying on a trade. 

Art. 211. — The obligation of a shareholder is limited 
to payment of the nominal value of his share, and the 
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issuing price when such price is above its nominal 
value. 

Art. 212. — When rights cannot be transferred 
without the company's assent, the shareholders may 
be obliged by the articles of association to make, in 
addition to the bringing in of capital, periodical 
payments, which need not be in money. 

Such obligation and the amount of payment should 
be written clearly on the shares and certificates. 

Fines may be fixed in the articles of association to 
meet a case of not fulfilling an obligation either 
totally or partially. 

It may be agreed in the articles that a company 
cannot refuse to transfer except for serious reasons. 

Art. 213. — Shareholders cannot demand back their 
money ; they have only a right during the duration of 
the company to net profit, unless such distribution is 
prohibited either by the law or by the articles. 

Art. 214. — The amount of profit is calculated pro- 
portionately to the amount of the value of the 
shares. 

When the calls on shares are not paid in the same 
proportion, shareholders, preliminary to receiving the 
profits, take 4 per cent, on the amount of- their 
payment; if the profit of the year is insufficient for 
that, distribution is made at a proportionately reduced 
rate. 

Calls which were to be made in the course of a 
financial year are considered from the point of view 

a 
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of the period of time which has elapsed since they 
were paid. 

The articles of association may provide for another 
method of division of profits. 

Art. 215. — Interest at a fixed rate may neither be 
agreed to be paid nor paid to shareholders; only 
the profit actually made may be divided among 
them. 

It may be agreed that shareholders should receive 
a fixed rate of interest for the time necessary for the 
preliminary preparations till the time of beginning 
business ; the articles must determine the latest time 
to which such interest is payable. 

Art. 216. — When the shareholders, in addition to 
their subscription, have to make periodical payments 
in virtue of the articles of association, a bonus may 
be allowed them which may not exceed the amount 
of such payment, without taking into account 
whether or not there is any profit at the striking of 
the annual balance-sheet. 

Art. 217. — Shareholders are responsible for the 
obligations of the company if they have received 
payments contrary to the enactments of this Code. 

That which a shareholder has received in good 
faith as profit or interest he is in no case bound to 
pay back. 

If a company is declared bankrupt, the rights of 
the creditors of the company against shareholders 
rest in the trustee during the bankruptcy proceedings , 
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Claims arising under these enactments are lost by- 
prescription after five years. 

Art. 218. — A shareholder who does not pay his call 
at the right time, owes interest from the day on 
which payment should have been made. 

The obtaining of further damage is not hereby 
excluded. 

The articles may fix the damage payable for delay 
in paying calls on shares. 

If not otherwise provided by the articles, the calls 
for payment must be made in the same manner as 
other announcements, according to the terms of the 
articles, are made. 

Art. 219. — If a call is not paid punctually, share- 
holders may be given time to pay such call with 
the notice that after the expiration of such time 
they will be deprived of their right to participate in 
profits, as well as their right to the money they 
have already paid. 

Notice must be given three times in the papers 
mentioned in art. 182, "par. 3 ; the first publication 
should take place at least three months, the last at 
least one month, before expiration of the time given 
for payment. When the right to participate in 
profits cannot be transferred without the consent 
of the company, it is sufficient, instead of public 
advertisement, to address a single notice to each 
shareholder whose money is overdue. This notice 
ought to grant an extension of time of not 
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than one month from the day of receiving such 
notice. 

If a shareholder does not pay his call in spite of 
such notice, he must be declared deprived of his 
rights to profits, as well as to his instalments already 
paid. Such declaration must be made by advertise- 
ment in the company's papers. 

In place of the former certificate a new one must 
be delivered, which must not only make mention of 
the partial payments made, but also of the amount of 
the call. The former shareholder remains responsible 
to the company for the loss that it may sustain, not 
only on account of the non-payment of this one call, 
but for all subsequent calls. 

Art. 220. — To the extent that a shareholder omits 
to pay his call on shares, the last holder, and each 
one previously registered as such in the register of 
shares, is responsible to the company ; every registered 
holder of shares is only responsible for the amount 
his successor omits to pay. 

Such responsibility arises when payment has not 
been made by the latter before the expiration of one 
month of his receiving notice, and advice that such 
notice has been given, has been forwarded to his 
legal predecessor. 

The new certificate is sent to the former holder 
on payment of the money owing. 

The liability of a former shareholder for calls on 
shares is lost after two years, dating from the end 
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of the day on which the transfer of right to partici- 
pate is inscribed in the register of shareholders of 
the company. 

When payment of calls cannot be obtained from 
former holders, the company may sell the right to 
participate for its market value or by public auction. 

Art. 221. — Shareholders and their predecessors 
cannot be discharged from making the payments 
indicated in arts. 211 and 220. They cannot set off 
debts due to them from the company against such 
payments. 

Art. 222. — Personal shares must be inscribed in the 
share register of the company with the name, address, 
and profession of the holder accurately written. 

They may be transferred to third persons without 
consent of the company, unless the articles contain 
contrary provisions. 

Transfer may be effected by means of an endorse- 
ment. The enactments of arts. 11-13, art. 36, ^ars. 
1-4, and art. 74, on the general regulations of the 
law relating to bills of exchange, are applicable by 
analogy so far as the form of endorsement, the 
identity of the holder, and his obligation to reinstate 
is concerned. 

The consent of the council of supervision and a 
general meeting is necessary for the transfer of 
shares which, in accordance with art. 180, ipar. 3, 
have a value of less than 1000 marks. Such transfer 
can only be made by a declaration in form prescribed 
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by the Court or before a notary, designating the 
person of the transferee. 

Art, 223. — If a share of such description has been 
transferred to a third person, notice of it should be 
given to the company, with production of the share 
in corroboration and proof of the transfer, and a note 
should be made of it in the register of shareholders. 

A company is not bound to verify the truth of 
endorsements and notices of transfer that may be 
written on a share. 

So far as the company is concerned, he only may 
be considered as shareholder who is entered as such 
in the register of shareholders. 

Art. 224. — The enactments of arts. 222 and 223 are 
equally applicable to the registration of certificates 
and their transfer to third persons. 

Art. 226. — When one share is the property of 
several people, they cannot obtain their rights 
accruing to them on this share except by common 
action. 

They are jointly and severally liable for payments 
to be made on account of the share. 

When the necessity occurs for the company to 
give voluntary notice to such shareholders, it is 
enough to address it to one of such interested 
persons, when they have not a common representa- 
tive. The enactment is not applicable so far as 
regards several heirs of a shareholder, relating to 
notices sent by the company, except to those made 
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after one month from their coming into the inheri- 
tance. 

Art. 226. — In the usual course a company must not 
acquire or take as security its own shares, unless in 
execution of a commission to purchase. 

In the usual course it cannot acquire or accept 
as security its certificates even to execute an order 
to purchase. It is the same with its own shares if 
they have not been fully paid up, or, when they have 
been issued at a price above their nominal value, if 
this price has not been fully paid up. 

Art. 227. — The regaining possession of (paying off 
of) shares is only authorized if provided for by the 
articles of association. Provision for so doing ought 
to be made in the original articles or in articles 
modifying the original ones, drawn up before sub- 
scription to the shares, unless such regaining posses- 
sion is to be effected, not by drawing lots, giving 
notice, or by similar means, but by purchasing the 
shares right out. 

No repurchasing may be effected except by means 
of profit available at the annual taking of account, in 
so far as it is not done in the way prescribed for the 
reduction of capital. 

Art. 228. — A share or a certificate lost or destroyed 
can be annulled by public notice, unless there is any 
provision to the contrary. 

The prescriptions of art. 799, far. 2, and a7't. 800 
of the Civil Code are applicable by analogy. 
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If coupons payable to bearer are issued, rights 
which are attached to the possession of such coupons 
are extinguished by the cancelling of the share or 
the certificate. 

Art. 229. — When a share or a certificate by reason 
of damage or wear is no longer in a fit condition for 
circulation, the owner, so long as its contents and 
distinctiTe marks are with safety recognizable, may 
demand from the company a new scrip, at the same 
time giving back the damaged or worn one. He 
must bear all expenses and pay them in advance. 

Art. 230. — New dividend coupons must not be 
given to the holder of the counterfoils, if the pro- 
prietor of the share or certificate' objects. 

The coupons must in this case be handed over to 
the proprietor of the share or certificate, if he 
produces his title. 



Chaptee III 

OF THE INTERNAL ORGANIZATION AND MANAGEMENT 

Art. 231. — A limited liability company is repre- 
sented by the directorate in matters judicial and 
extra-judicial. 

The directorate may comprise one or several persons. 

The appointment of a member of the directorate 
can always be revoked, without prejudice to the right 
to the compensation agreed upon. 
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Art. 233. — For formal notices, especially having 
reference to the signature of the directorate, the co- 
operation of all the members of the directorate is 
necessary, in defaiilt of contrary provision in the 
articles of association. The directorate can neverthe- 
less authorize certain of its members to conclude 
specified business transactions or certain kinds of 
transactions. If a formal notice is to be made to the 
company, it may be made to a member of the 
directorate. 

When each member of the directorate is not 
authorized by the articles to individually represent 
the company, it may be stipulated in the articles 
that members of the directorate may represent the 
company with the co-operation of an authorized re- 
presentative, when several of them cannot act together. 
The council of supervision can also be authorized by 
the articles to give certain members of the directorate 
power to represent the company alone or with a 
representative. 

The enactments of far. 1, sentences 2 and 3, are 
applicable by analogy. 

Art. 233. — The directorate has so to sign that the 
signatories can add their personal signature to the 
firm-name of the company, or point out that it is " as 
director sr 

Art. 234. — Every change in the personnel of the 
directorate or in the right of representing the 
company conferred on one of its members, as well as 
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any decision come to by the council of supervision 
in the terms of art. 232, -par. 2, sentence 2, ought to 
be inscribed by the directorate in the trade-register. 

To the notice must be added a legally authorized 
copy of the deeds referring to the change or decision. 

This enactment is not applicable to the notice 
to be made in the trade-register of a branch establish- 
ment. 

The members of the directorate must sign their 
names for the custody of the Court. 

Art. 235. — With regard to the company, the 
directorate is bound to keep within the limits imposed 
upon it by the articles of association, or by the re- 
solutions of the general meeting, in exercising its 
power to represent the company. 

As against third persons any restriction on the powers 
of the directorate to represent the company is of no 
effect. This is specially the case if the restriction 
limits representation to certain transactions or kinds 
of transactions, or that such representation is only to 
be exercised under certain conditions, or for a certain 
time, or in certain places, or that certain transactions 
must be submitted for the approval of a general meet- 
ing, of the council of supervision, or some other repre- 
sentative body of the company. 

Art. 336. — The members of the directorate cannot, 
without the consent of the company, either carry on a 
trade or do business in the commercial branch of the 
company, either on their own account or on account of 
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a third party, nor take any part in another commercial 
company as personally responsible partner. Consent 
must be given by such members of the company 
upon whom falls the choice of the directorate. 

When a member of the directorate acts contrary to 
the duty imposed on him by the above paragraph, 
the company may demand damages from him ; it can, 
instead of damages, demand from a member of the 
directorate that business done on his own account 
should be considered as done on behalf of the company, 
and that profits realized from business done on account 
of any third person should be paid over, or the right 
to such profits ceded to the company. 

The company's rights are lost by prescription after 
three months from the day on which the other 
members of the directorate and of the council of 
supervision have been made aware, either of the con- 
clusion of a bargain by, or of the interest of, members 
of the directorate in another company ; they are lost 
five years after they begin to exist, without regard to 
any knowledge of their having existed. 

Art. 237. — When the members of the directorate 
are allowed a share in the annual profit, this profit is 
calculated on what is left after allowing for the 
paying off of shares and the reserve fund. 

Art. 238. — The directorate cannot nominate a re- 
presentative except with the consent of the council 
of supervision, unless the articles of association or a 
resolution of a general meeting decide otherwise. 
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The restriction is of no effect against third parties. 

Art. 239. — The directorate must see that all 
necessary books are kept. 

Art. 240.— When it is found from the annual balance- 
sheet, or from a balance-sheet taken at any other time, 
that the company has sustained loss to the extent of 
half its capital, the directorate ought to convoke a 
general meeting at once, and give it notice of such 
loss. 

When the company is insolvent, the directorate 
ought to petition to wind up ; it is pronounced bank- 
rupt when it is shown by the annual balance-sheet or 
by one taken at any time, that the profits do not 
exceed the liabilities. 

Art. 241. — The members of the directorate must use 
such care in transacting the business of the company 
as is required from careful tradesmen. 

The members who act contrary to their obligations 
are jointly and severally liable to the company for 
damage resulting therefrom. 

They are especially obliged to indemnify the 
company, when, contrary to the enactments of this 
Code— 

(i.) They pay back capital to the shareholders ; 

(ii.) They pay interest on dividends to the share- 
holders ; 

(iii.) They buy, take as security, or regain pos- 
session of their own shares or the certificates of the 
company ; 
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(iv.) They issue shares before they have been com- 
pletely paid up, or before the full payment of their 
price of issue, when such price is above their nominal 
value ; 

(v.) They proceed to the partition of the company's 
capital, or a partial repayment of such capital ; 

(vi.) They make payments after the company has 
become insolvent, or when its debts exceed its assets. 

In the cases in (iii.) the creditors may even get 
indemnification from them if they cannot get it from 
the company itself. 

They cannot be absolved from this obligation to 
indemnify, either by the company renouncing such 
acts, or by saying they were done in accordance with 
the resolution of a general meeting. 

Eights acquired under these enactments are lost by 
prescription after five years. 

Art. 242. — The enactments applicable to members 
of the directorate are also applicable to their repre- 
sentatives. 

Art. 243.— ^The council of supervision is composed 
of three members elected by a general meeting, unless 
the articles require more. 

The first council of supervision is elected to last till 
after the first general meeting called at the expiration 
of the first year from the registration in the trade- 
register, for the purpose of passing resolutions on the 
balance-sheet. 

Afterwards, the council of supervision cannot be 
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elected for a length of time beyond the end of the 
general meeting called to pass resolutions on the 
balance-sheet of the fourth financial year subsequent 
to its appointment; the financial year in which its 
nomination takes place is not reckoned in. 

The appointment of a member of the council of 
supervision may be revoked by a general meeting 
before the expiration of the time for which this member 
has been elected. This resolution must be come to by 
a majority of at least three-quarters of the capital 
represented at the time, unless the articles provide 
otherwise. 

Art. 244. — Every change made in the personnel of 
the members of the council of supervision must be 
published in the company's papers forthwith. 

The directorate must place this announcement before 
the trade-register. 

Art. 245. — If an allowance is made to members of 
the council of supervision for their work, consisting of 
a portion of the annual profit, it must be calculated 
upon the net profit after deduction for all buying up 
of shares and making a reserve fund, and after they 
have deducted enough to pay at least four per cent, to 
the shareholders. 

When the allowance made to the members of the 
council of supervision is fixed in the articles of asso- 
ciation, a reduction of this allowance may be voted by 
a general meeting, by a simple majority. 

It is only by a resolution of a general meeting that 



TRADING COMPANIES AND PARTNERSHIP 95 

au allowance can be made to the members of the first 
council of supervision for their trouble. This resolu- 
tion can only be taken at the general meeting at whose 
termination expires the period for which the first 
council of supervision is elected. 

Art. 246. — The council of supervision must super- 
vise the carrying on of the business of the company in 
all its branches, and to this end must inquire into the 
progress of the company's affairs. It can always 
demand a report on this subject from the directorate, 
and look into the books and papers of the company, as 
well as see what money is standing to its name in the 
bank, and the amount of valuables and goods it 
possesses. It ought to examine the annual accounts, 
the balance-sheets, and the proposals how to divide the 
profits, and make a report on all these points to the 
general meeting. 

A general meeting ought to be convened if the 
interests of the company demand it. 

If there are to be further duties cast upon the 
council of supervision, it must be done by the articles 
of association. 

The members of the council of supervision cannot 
entrust other persons with the fulfilment of their 
duties. 

Art. 247. — The council of supervision has the right 
to represent the company in matters affecting it and 
the members of the directorate, and to proceed 
against them as ordered by the general meeting. 
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When the responsibility of the members of the 
council of supervision is in question, the latter has 
the right to proceed against the members of the 
directorate without the authority of the general 
meeting, and even against its will. 

Art. 248. — Members of the council of supervision 
cannot also be members of the directorate, or even 
represent them permanently, nor transact the business 
of the company in the capacity of officials. 

The council of supervision can only delegate, for a 
period of time fixed in advance, certain of its members 
to take the place of members of the directorate pre- 
vented from attending to business ; during the time 
of such delegation, and till he has discharged his 
duties as a delegated member of the directorate, his 
duties as member of the council of supervision are 
suspended. 

The enactments of art. 236 do not apply to this 
kind of delegate. 

Members retiring from a directorate cannot become 
members of the council of supervision till after their 
discharge. 

Art. 249. — The members of the council of super- 
vision must do their duties with the care expected 
from a careful business man. 

Members who act contrary to their duties are jointly 
and severally liable to the company with the members 
of the directorate for any damage that may result 
therefrom. 
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They are especially bound to indemnify if matters 
such as those mentioned in art. 241, far. 3, have been 
done with their knowledge and without their opposi- 
tion. The enactments of art. 2^, far. 4, are applicable 
in case of wishing to demand indemnification. 

Claims arising out of the provisions oi-pars. 1-3 are 
lost after five years. 

Art. 250. — Eights belonging to shareholders in the 
affairs of the company, and especially those having 
reference to the direction of affairs, are exercised by 
means of resolutions passed at a general meeting. 

Art. 251. — The resolutions of a general meeting are 
passed by a majority of those voting (simple majority), 
unless the law or articles of the company impose a 
larger majority or other provisions. 

In the articles of association, other rules to be 
observed at elections may be made. 

Art. 252. — Every share gives a right to vote. The 
right of voting is exercised according to the amount 
of shares. 

The articles can, in the case of a shareholder possess- 
ing several shares, restrict the exercise of a right to 
vote to a maximum number, or a certain group of 
shares. When several classes of shares have been 
issued, the articles may grant to shares of one class a 
right of voting superior to that granted to shares of 
another class. 

The right of voting may be exercised by a proxy. 

A written authority to vote for another person 

H 
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is at once necessary and sufficient ; such written 
authority remains in the custody of the company. 

Whoever may, as a result of a resolution to be 
passed, be discharged or freed from an obligation, 
cannot take part personally in voting, nor exercise 
the right of voting on some one else's account. 

It is the same when the point to be decided on is 
the consideration of a matter of business arising 
between the company and a shareholder, or the 
beginning or ending of a lawsuit between him and 
the company. 

In addition to this, it is the articles of association 
that regulate the conditions and form in which the 
right of voting is to be exercised. 

Art. 253. — A general meeting is convened by the 
directorate in so far as the law and the articles of 
association do not give this right equally to other 
persons. 

A general meeting, besides in the cases formally 
prescribed by the law or in the articles, must be 
convened when the company's interest demands it. 

Art. 254. — A general meeting may be convened 
upon written request of shareholders representing one- 
twentieth of the capital, and setting out the object 
and reason for such meeting. 

If the right to convene a general meeting is 
attached, according to the terms of the articles of 
association, to the possession of a smaller proportion 
of capital, such right may be enforced. 
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In the same way shareholders have the right to 
request, that motions to be submitted to a general 
meeting may be put down as business to be 
done. 

When such request is not complied with either by 
the directorate or council of supervision, the share- 
holders making such request may be authorized by 
the Court to call a general meeting or publish their 
motions. 

The Court may at the same time decide who is to 
preside over the meeting. At the time of the con- 
vocation or publication reference should be made to 
the authority enjoining it. 

The general meeting ought to decide if the costs 
thus arising ought to be borne by the company. 

Art. 255, — The calling of a general meeting ought 
to be made in the form prescribed by the articles of 
association at least two weeks before the meeting, 
the day of calling the meeting and the day on 
which it meets not included. 

If, according to the articles of association, the right 
of voting depends upon depositing the shares by a 
certain fixed time before the general meeting, notice 
ought to be calculated so that there remain at least 
two clear weeks to arrange such deposit. 

In this case a deposit with a notary is sufficient. 

When the articles do not include any agreement 
of the kind specified in jpar. 2, declarations that 
have been made not later than the third day 
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preceding the meeting, must be admitted as duly 
made in view of taking part in the general 
meeting. 

Art. 256. — The object of the general meeting ought 
to be mentioned at the time of calling it. There 
ought to be delivered a copy of the motions to each 
shareholder on his demand. 

No decision may be come to on matters which 
have not been put down in order of the day in a 
public and regular manner at least one day before 
the general meeting. 

When, according to the enactments of the present 
Code or of the articles, a simple majority is not 
enough to pass a resolution, advertisement must take 
place at least two weeks before the day of the general 
meeting. 

When the exercise of the right of voting is 
subordinated to the deposit of shares, the day on 
the expiration of which the deposit ought to be 
effected, takes the place of the day of the general 
meeting. 

There is no need to send notice of a motion made 
at a general meeting relating to the calling of an 
extraordinary general meeting, or of motions to pass 
resolutions or discussions which were not adopted. 

Art. 257. — Every shareholder who deposits a share 
with the company has a right to demand that 
immediately after their publication the summons to 
the general meeting, mentioning the subjects it is 
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proposed to discuss, should be sent him by a specially 
written communication. 

He may demand that resolutions passed at a 
general meeting may be communicated to him in 
the same manner. 

Art. 258. — At the general meeting a list of the 
shareholders or their proxies present at it must be 
made, with their names, addresses, and number of the 
shares each represents. This list is to be deposited 
before the first vote, and must be signed by the 
chairman. 

Art. 259. — Every resolution of the meeting ought 
to be entered in the minutes drawn up by the Court 
or a notary, to be of any effect. 

The minutes ought to make mention of the place 
and time when the discussion took place, the name 
of the judge or notary, as well as the nature and 
result of resolutions passed. 

The list of persons present at the general meeting 
made in accordance with art. 258, as well as the docu- 
ments showing the meeting was convened regularly, 
must be added to the minutes. 

The adding of the documents referring to the 
calling of the general meeting need not take place 
if they are mentioned in the minutes with a state- 
ment of their contents. 

The minutes must be drawn up by a judge or 
notary. 

They need not be signed by witnesses. 
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A legally authenticated copy of the minutes must, 
immediately after the general meeting, be sent to the 
trade-register by the directorate. 

Art. 260. — The general meeting must resolye upon 
the passing of the annual balance-sheet and the 
sharing of the profit, as well as upon the discharge 
from liability of the directorate and the council of 
supervision. 

The directorate must, within the first three months 
of the financial year, present a balance-sheet of the 
preceding year to the council of supervision, and 
with such council's observations to the general meet- 
ing ; also an account of profit and loss, with a report 
showing the financial state and condition of the 
company. 

The articles may stipulate for further time, which 
can nevertheless never exceed six months. 

Art. 261. — The balance-sheet is drawn up conform- 
ably to the enactments of art. 40, and the following 
rules : — 

(i.) Securities and goods which are quoted on the 
Exchange or in the public market may be set out 
at their highest price at the time of the drawing up 
of the annual balance-sheet; if such quotation 
nevertheless exceeds the purchase price or net cost, 
they must be set out at the latter price ; 

(ii.) Other valuables may only be set out at the 
utmost as being worth the price of their purchase, or 
net cost; 
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(iii.) Fixtures and other things wMcli are not to 
be removed, and which, on the contrary, are destined 
for the working of the business, can, without regard 
to their depreciation, be set down as being worth 
what they cost, provided that a sum of money has 
been set aside compensating for their depreciation, 
or a sum corresponding to it for the repairing of 
such fixtures and other things; 

(iv.) Expenses of formation and administration 
must not be set down as assets in the balance-sheet ; 

(v.) The amount of the capital, and of each reserve 
and depreciation fund, must be set down on the 
debit side of the balance-sheet ; 

(vi.) The profit or loss resulting from comparison 
between credit and debit must be specially set out 
at the end of the balance-sheet. 

Art. 262. — A reserve fund ought to be created to cover 
losses shown on the balance-sheet. It should include — 

(i.) At least one-twentieth of the annual profit, 
which should be taken for this purpose so long as 
the reserve fund has not exceeded one-tenth of the 
entire capital, or such higher proportion to the 
capital as the articles may determine ; 

(ii.) The amount realized at the time of the forma- 
tion of the company or at the time of incurring the 
capital by issuing shares at a price higher than their 
face value, to the extent whereby such amount 
exceeds such value and the expense incurred by issue 
of such shares. 
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(iii.) The amount of subsequent payments made by 
shareholders, effected without there being necessity 
for increase of capital, who are conceded privileges 
in exchange for their shares, so long as an employ- 
ment of these payments is not determined to be 
appropriated for extraordinary buying in of shares or 
to cover extraordinary losses. 

Art. 263. — The papers mentioned in art. 260, far. 2, 
must be deposited at the offices of the company 'for 
the convenience of shareholders and for their inspec- 
tion, at least two weeks before the general meeting. 

Every shareholder has the right to demand delivery, 
at least two weeks before the day of the general 
meeting, of a copy of the balance-sheet, of the account 
of profit and loss, of the observations of the council 
of supervision, and of the report on the condition of 
the company. 

When the right of voting is made subservient to 
the deposit of shares, it is the day on expiration of 
which the deposit ought to be made which will take 
the place of the day of the general meeting. 

Art. 264. — Discussion over the approval of a balance- 
sheet may be adjourned, when a resolution to that 
effect is come to by a general meeting, by a simple 
majority, or if such postponement be demanded by 
a minority, representing one-tenth of the capital ; the 
minority cannot, however, demand an adjournment 
unless it wishes to criticize certain specified items in 
the balance-sheet. 
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When a discussion is adjourned at tlie request of 
a minority, it cannot demand a fresh adjournment 
unless necessary explanations of points raised in the 
preceding discussion are not forthcoming. 

Art. 265. — The balance-sheet and profit - and - loss 
account must be published by the directorate in the 
papers of the company immediately after their 
approval. 

Such publication, as well as the report on the 
condition of affairs mentioned in art. 260, and the 
observations of the council of supervision, must be 
placed in the trade-register. Such entry need not 
be made in the trade-register of a branch establish- 
ment. 

Art. 266. — A general meeting may vote by a simple 
majority for the nomination of revisers to examine 
the balance-sheet, or to examine into matters that 
occurred at the time of forming the company or 
during the direction of its affairs. 

When a proposal made at a general meeting 
referring to the nomination of revisers to examine 
into something that occurred at the time of the 
formation, or to something having reference to the 
direction of its affairs which did not take place more 
than two years previously, is rejected, the Court in 
whose district the company carries on its business 
may nominate revisors at the request of a group 
of shareholders representing one-tenth of the 
capital. 
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Such request is only complied with when it is 
authentically shown, that at the time of the occurrence 
disloyal acts or grave breaches of the law or the 
articles were committed. Those making the request 
have to deposit their shares till they hear the result 
of it, and have to conclusively show that they pos- 
sessed shares at least six months before the general 
meeting. 

Before the nomination the directorate and council 
of supervision must be heard. 

The nomination may be made subservient to the 
furnishing of a guarantee left to the choice of the 
parties. 

Art. 267. — The directorate must, in the case men- 
tioned in art. 266, permit the revisers to inspect the 
books and papers of the company, to verify the 
amount of cash as well as the condition of its valuables 
and goods. 

The revisors must at once lodge in the trade- 
register their report on the result of their investigations, 
and the directorate ought . to proclaim it as a subject 
for discussion at the next general meeting. No deposit 
of their report need be made at the trade-register of 
a branch establishment. 

In the case of art. 266, 'par. 2, the general meeting 
must decide if the expenses incurred should be paid by 
the company, If the request for nomination of revisors 
is rejected by the Court, or if it shows on inspection 
that such request is not founded on good grounds, 
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shareholders who have acted maliciously are jointly 
and severally responsible for damages caused to the 
company by such request. 

Art. 268. — Claims of the company concerning its 
foundation against persons bound by arts. 202-204, 
and 208, or concerning the direction of its affairs 
against members of the directorate and the council 
of supervision, must be enforced when a general meet- 
ing has decided on it by a simple majority, or when 
a minority representing one -tenth of the capital has 
demanded it. 

The general meeting may elect special representa- 
tives to bring the action. If enforcement of a claim be 
demanded by a minority, the Court of the company's 
district must approve of the persons chosen by it to 
represent it in the lawsuit. In addition to this, 
recourse may be had to the enactments of art. 247 ; 
these are applicable equally if proceedings are 
demanded by a minority. 

Art. 269. — Proceedings taken at the request of a 
minority ought to be begun within three months after 
the general meeting. To the request for compen- 
sation should be joined an authenticated copy of the 
minutes of the general meeting bearing upon the 
taking of proceedings. 

The minority, during the course of the proceedings, 
must deposit shares amounting to one-tenth of the 
capital, and the shareholders composing such minority 
must show authentically that the shares have been in 
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their possession for six montlis previously to the 
general meeting. 

The defendant may demand, on account of the loss 
he may he put to, that the minority should furnish a 
guarantee, the extent to be left entirely to the discre- 
tion of the Court. The enactments of the Code of 
Procedure referring to fixing the time allowed for 
furnishing a guarantee and the consequences of 
non-observation of such fixed time are here ap- 
plicable. 

The minority is obliged to find the costs, so far as 
the company is concerned. 

Shareholders who have acted in bad faith are 
jointly and severally liable to a defendant for any 
damage he may sustain on account of an unfounded 
charge. 

Art. 270. — When a demand in virtue of art. 268, 
far. 1, has been made by a minority, no renunciation 
or contract can be made by the company unless the 
shareholders comprising such minority are so strong in 
number that all the rest only represent one-tenth of 
the capital. 

Art. 271. — A resolution of a general meeting may be 
attacked by process t)f the Court on account of violation 
of the law or the articles of association. 

Such action must be brought within a month. 

The right of bringing it belongs to every share- 
holder present at the general meeting, if he has had 
inserted in the minutes his disagreement with the 
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resolution, as well as every shareholder who could 
not be present on account of some irregular pro- 
cedure, or when he bases his action upon the fact 
that the convening of the meeting or announcement 
of the business to be done was not correctly made. 

An application based on the ground that the resolu- 
tion deals with the paying off of shares, or the 
reserve fund in a manner exceeding the measure 
allowed by law or the articles of association, is not 
admissible unless the proportion of the shareholder or 
shareholders bringing the action amount to one- 
twentieth part of the capital. 

The right of action belongs also to the directorate, 
and when the resolution has for its object the exposing 
the members of the directorate or the council of super- 
vision to the possibility of being punished or held 
responsible to creditors of the company, this right 
belongs to each of the members of the directorate and 
the council of supervision. 

Art. 272. — The action must be brought against the 
company. 

The company is represented by the directorate, 
unless the latter is itself bringing the action, and by 
the council of supervision. 

The local Court of the company's place of business 
is alone competent to try the action. The proceedings 
cannot take place before the time fixed by art. 271, 
'par. 2. If there are several applications, they must 
be joined in the same action. 



no THE COMMERCIAL CODE 

The Court may order, if asked, that the shareholder 
bringing the action shall furnish security to the 
company by reason of possible damage resulting to it. 
The Court fixes the amount of the surety. The 
enactments of the code of civil procedure for fixing 
the time for finding a surety, and the consequences 
resulting from delay in so finding one, are ap- 
plicable. 

The bringing of the action and the fixing of the 
day for hearing must be published without delay by 
the directorate in the company's papers. 

Art. 273. — If the resolution is annulled by the 
judgment of the Court, the result works as much to 
the profit of those shareholders who did not intervene, 
as it would have against them. 

Judgment must be deposited without delay in the 
trade-register by the directorate. 

If the resolution had been registered in the trade- 
register, the judgment must also be registered there ; 
the registration of the judgment must be published 
in the same manner as the resolution. 

Plaintiffs found guilty of bad faith are jointly and 
severally responsible to the company for damage 
resulting to it from appealing against one of its 
resolutions. 
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Chaptee IV 

ALTEBATIONS IN THE ARTICLES OP ASSOCIATION 

Art. 274. — Alterations in tlie articles can only be 
effected by a resolution of a general meeting. The 
undertaking of alterations wbicb only consist of mere 
wording may be conferred on the council of super- 
vision by such a resolution. 

The proposed alteration m the articles ought to be 
set out in the publication prescribed by art. 256, 
'pars. 1 and 2, in such detail as is necessary. 

Art. 275. — Apart from any other provision of the 
articles, resolutions mentioned in art. 274, far. 1, ought 
to be passed by a majority representing at least three- 
quarters of the capital represented at the time of 
voting. 

This majority is obligatory for an alteration in the 
object of the undertaking, although the articles may 
require other preliminaries. 

If the relations that have hitherto existed between 
several classes of shares enjoying different rights are 
about to be altered to the prejudice of one of the 
classes, besides the resolution of a general meeting, 
a resolution come to by a vote of the shareholders 
likely to be injured is necessary. 

The enactments of 'par. 1 must be applied to the 
resolution to be formed. The resolution of the 
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injured shareholders can only be taken if it has been 
formally published in accordance with the enactments 
of art. 256, far. 2, as business to be done on the day 
of the meeting. 

Art. 276. — An obligation to make payments of the 
kind enumerated in art. 212, can only, when not pro- 
vided for in the original articles, be imposed on share- 
holders with the unanimous consent of such of them 
as are affected by such obligation. 

Art. 277. — An alteration of the articles must be 
registered in the trade-register. So long as the pro- 
visions which are about to follow do not otherwise 
decide, the directorate must make such registration. 

When the points altered are not those enumerated 
in art. 198, it is enough to refer to the deed relating 
to alteration and deposited with the Court. In the 
public advertisement all the enactments relating to 
publication in the terms of arts. 199 and 201 must be 
conformed to. 

The alteration is of no effect before being registered 
in the trade-register of , the Court in whose district 
the company carries on business. 

Art. 278. — There can be no increase of capital by 
issuing new shares before the former capital is fully 
paid up. Insurance companies may decide otherwise 
in their articles of association. 

Increase of capital must not be prevented by the 
existence of arrears due for non-payment of calls 
when these arrears do not amount to a large sum. 
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When there are several classes of shares enjoying 
different rights, a resolution passed by a separate 
meeting of each class is necessary, in addition to a 
resolution of the general meeting. The enactments 
of art. 21b, par. 1, audi far. 3, sentence 2, are applicable 
to this kind of resolution. 

When the increase of capital is to be made by 
means of an issue of new shares at a price above their 
face value, the resolution dealing with such increase 
of capital must determine which is the least amount 
below which such issue shall not be made. 

Art. 279. — When an addition is made to the in- 
creased capital other than in cash, or when, at the 
time of such addition, payment is made correspond- 
ing to the interest taken by the company in such an 
addition, the resolution relating to increase of capital 
must specify what actual article is brought in in 
place of cash, or what thing is brought into account, 
the person from whom the company acquires such 
thing, and the number of shares to be given in return 
for such article brought in or the indemnity to be 
granted for the thing brought into account. 

Every agreement relating to the above enumerated 
subjects which has not been arrived at by a resolution 
of the general meeting is of no effect as against the 
company. 

The enactments of arts. 207 and 208 remain un- 
affected. 

Art. 280. — Any resolution passed relating to an 

I 
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increase of capital ought to be entered in the trade- 
register by all the members of the directorate and the 
council of supervision. 

The declaration ought to affirm that the former 
capital is quite paid off, or, in the case when such 
paying off has not been made, that no payments are 
due other than those enumerated in such declaration. 

Art. 281. — The subscription for new shares is made 
by means of subscription tickets, which ought to be 
made in duplicate, and must contain, in addition to 
the information prescribed by art. 189, fjar. 2 — 

(i.) The date upon which the resolution to increase 
the capital was passed; 

(ii.) The amount of shares to be issued and the 
amount of the instalments payable ; 

(iii.) The enactments provided for in art. 279, and 
in the case where shares of different classes enjoying 
different rights are issued, the total amount of each 
class ; 

(iv.) The time when the subscriber is no longer 
bound by his signature, if till then the increase of the 
capital that has been brought about has not been 
registered in the trade-register. 

The enactments of art. 189, 'pars. 4 and 5, are 
applicable by analogy, with the reservation that 
instead of registering the company in the trade- 
register, it is the registration of increase of capital 
that is made. 
Art. 282. — Every shareholder has the right to ask 
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that he be allotted an amount of new shares pro- 
portionate to his share at that time in the capital, 
unless the resolution referring to the increase of 
capital has determined otherwise. 

The price at which the new shares are allotted to 
the shareholders should be published by the directorate 
in the company's papers. This announcement ought 
to contain notice of a period of time given for the 
exercise of a right of pre-emption, which period of 
time ought to be at least two weeks. 

Art. 283. — Gruarantee to the right of participating 
in an issue of new shares can only be given subject to 
the rights of shareholders, such as set out in art. 282. 

A guarantee given before the resolution referring 
to increase of capital is passed is of no effect against 
the company. 

Art. 284. — An increase of capital having been 
effected, it ought to be registered in the trade- 
register by the members of the directorate and the 
council of supervision. 

The declaration must include — 

(i.) The duplicates of the subscription certificates 
and a list of the subscribers signed by the directorate, 
and mentioning the shares belonging to each sub- 
scriber and the payments made on these shares ; 

(ii.) In the case of art. 279, the contracts that have 
served as a basis for the estimates in question in this 
article, or which have been concluded to establish 
such estimate : 
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(iii.) A memorandum of expenses falling upon the 
company on account of such issue of shares ; 

(iv.) If the increase of capital is subject to assent of 
the State on account of the company's object, as 
well as in the cases mentioned in art. 180, jpar. 2, the 
deed showing such assent of the State. 

The enactments of art. 195, par. 3, are applicable. 

The papers joined to the declaration are kept by 
the Court either in the original or in authenticated 
copies. 

The announcement by which information of the 
registration is giTcn, ought at the same time to 
mention for which amount the shares have been 
issued. 

Art. 285. — The declaration and registration referring 
to the completion of the increase of capital, can be 
made at the same time as the declaration and regis- 
tration of the resolution referring to such increase. 

Art. 286. — The directorate ought to make the 
declarations and registration mentioned in arts. 280 and 
284 in the trade-register of any branch establishment 
of a company. 

The enactment of art. 284, par. 5, is applicable. 
Those of arts. 280, par. 2, and 284:, pars. 2-4, are not. 

Art. 287. — Before registration of increase of capital 
has taken place in the trade-register, no share or 
certificate having any reference to such increase can 
be issued. 

A transfer of the right to participate in the proposed 
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increase of capital, made before this period of time, 
is of no effect against the company. 

Art. 288. — A reduction of capital can only be 
decided on by a majority comprising at least three- 
quarters of the capital represented at the time of 
voting. 

The articles may make further provisions. 

The resolution ought at the same time to define the 
object of such reduction, especially if such reduction 
is destined for the partial repayment to the share- 
holders, and in what manner the measure is to be 
carried out. 

When several classes of shares exist enjoying 
different rights, besides the resolution passed by a 
general meeting, one passed by the separate vote of 
the shareholders of each class is necessary; to this 
class of vote the enactments of ipar. 1 above, and art. 
275, par. 3, sentence 2, are applicable. 

Art. 289.— The resolution relating to the reduction 
of capital ought to be registered in the trade-register 
by all the members of the directorate. 

The directorate, after registering the resolution, 
ought to summon the company's creditors to produce 
their claims, at the same time giving them notice of 
the resolution referring to the reduction of the capital. 

The summons must be inserted three different 
times in the papers of the company. 

Such' creditors as are known should be summoned 
to produce their claims by a special communication. 
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Creditors whose debts are admitted as incurred 
before the last public summons must be indemnified 
or guaranteed, but only if they demand it. 

No payment may be made to shareholders on 
account of reduction of capital until after the expira- 
tion of a year from the day on which the public 
summons presented by 'par. 2 has taken place for the 
third time, and the creditors who have come forward 
have been indemnified or guaranteed. If the reduction 
has for its object the exemption of shareholders from 
paying calls on shares, this exemption does not 
come into force before the above-mentioned period of 
time. 

Art. 290. — When, with a view to the reduction of 
capital, a reduction of shares has been provided for 
by changing, stamping, or other similar means, 
the company may annul the shares which, in spite 
of the summons, have not been sent back. The same 
holds good with regard to shares returned which 
do not amount to the number desired to give right 
to their being replaced by new shares, and which 
have not been placed at the disposal of the company 
to be realized for the good of all the interested 
parties. 

The summons to return the shares must mention 
that they are annulled. 

Such cancelling cannot be pronounced till after 
the summons has received the publicity required 
by the provisions of art. 219, 'par. 2 ; it takes place 
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by means of a notice published in the company's 
journals. 

The new shares to be delivered in place of those 
cancelled must be sold by the company on account of 
the parties interested, either at the rate of exchange 
or, in default of such means, by public auction. The 
product must be paid to the interested parties or put 
on deposit, if authority exists for so doing. 

Art. 291. — A reduction of capital ought to be 
registered in the trade-register by all the members 
of the directorate. 



Chapter V 

OF THE DISSOLUTION AND NULLITY OF A COMPANY 

Art. 292. — A company is dissolved — 

(i.) By expiration of the time fixed by the articles ; 

(ii.) By resolution of a general meeting; the reso- 
lution should be formed by a majority of at least 
three-quarters of the capital voting ; the articles may 
make other regulations ; 

(iii.) By bankruptcy. 

The enactments of the present chapter are appli- 
cable also if the dissolution of a company takes place 
for other reasons. 

Art. 293. — Except in case of bankruptcy the disso- 
lution of the company ought to be registered by the 
directorate in the trade-register. 



I20 THE COMMERCIAL CODE 

Art. 294. — Liquidation of the company ought to 
follow its dissolution, unless the company has been 
declared bankrupt. 

The enactments of the preceding chapters must be 
applied till the end of the liquidation, unless the 
contrary should appear from this chapter, or on 
account of the object of the liquidation. 

Art. 295. — The liquidation must be carried out by 
the members of the directorate as liquidators, unless 
this duty has been cast on other persons by the 
articles or by a resolution of a general meeting. 

The Court within whose district the company carries 
on business can, on good grounds, nominate the 
liquidators on request of the council of supervision, or 
shareholders representing one-twentieth of the capital. 
Shareholders have to show, when they make such 
request, that they have been owners of shares for at 
least six months. 

Art. 296. — The revocation of liquidators by the 
Court may take place under the same conditions as 
their nomination. Liquidators not appointed by the 
Court may be dismissed by a general meeting, even 
before the expiration of the time for which they were 
appointed. 

Art. 297. — The liquidators must, in reference to the 
dissolution of the company, summon the creditors to 
produce their claims. The summons ought to be 
published three times in the journals of the company. 

Art. 298. — The sphere of business of the liquidators. 



TRADING COMPANIES AND PARTNERSHIP 121 

as well as the form in which they must sign the 
trade-name, are determined by the enactments of arts. 
149, 151, and 153. 

The liquidators have, besides this, the same rights 
and same duties as the directorate; they are subject, 
like the latter, to the surveillance of the council of 
supervision. 

So far as concerns the co-operation of all the 
liquidators, when it is a question of making an ex- 
planatory declaration in the name of the company, 
the enactments of art. 232, ipar. 1, sentence 1, are 
applicable if the articles of association or their deed 
of appointment do not comprise different stipulations 
with regard to the liquidators. 

An appointment of representatives cannot take place. 

The enactments of art. 236 are not applicable. 

Art. 299. — The liquidators must make a balance- 
sheet at the beginning of the liquidation, and after 
at the end of each financial year. 

The financial year of the company may be ob- 
served. 

The enactments of arts. 260, 263-267, except those 
having reference to partition of profits, are applicable ; 
the enactments of arts. 261 and 262 are not. 

Art. 300. — The amount of capital in hand after 
paying debts must be divided among the shareholders. 

The partition is made in proportion to the amount 
of the shares, unless there are several classes of shares 
enjoying different rights. 
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If the same instalments have not been paid in the 
same proportion upon all the shares, these instalments 
will be paid back, and the excess divided in proportion 
to the amount of shares. 

When the capital in hand is insufficient to pay 
back the instalments, the shareholders must supply 
the difference in proportion to the amount of the 



Should necessity arise, further calls may be made. 

Art. 301. — Partition of the capital in hand can only 
take place if one year has elapsed since the appear- 
ance for the third time of the summons to creditors 
presented by art. 297. 

If a known creditor does not come forward, the 
sum due may be deposited in the name of such 
creditor, if there be authority to do so. 

If for the time being it is impossible to carry out 
a contract, or if there is any dispute at law about it, 
partition of the capital can only be proceeded with 
on finding security to the creditor. 

Art. 302. — After the end of the liquidation and the 
deposit of the final account, the liquidators must 
declare at the Court that the company's firm-name 
no longer exists, and have this declaration written 
in the trade-register. 

The books and papers of the company must be 
placed in a place of safety chosen by the Court in 
whose district the company has its place of business, 
for the space of ten years. 
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Shareholders and creditors may be allowed to inspect 
the books and papers. 

Should anything be still remaining over after dis- 
solution, the Court may, at the request of any 
interested person, reappoint the former liquidators, or 
summon other liquidators. 

Art. 303. — The realization of a company's property 
by selling it in one lump is only permissible in virtue 
of a resolution of a general meeting. 

The resolution ought to be formed by at least three 
parts of the capital represented at the time of taking 
the vote ; the articles may make other provisions. 

Such resolution involves the dissolution of the 
company, in so far as it is not already dissolved. 

The enactments of arts, 294-302 are applicable, with 
the reservation that the liquidators are authorized to 
undertake the affairs and legal acts which the carrying 
out of the adopted resolution demand. 

The delivery of the property to the transferee can 
only be effected in observing the enactments of 
arts. 297 and 301 applicable to partition among 
creditors. 

Art. 304. — When the property of a company is taken 
over in its entirety by the Empire, by a federal state, 
or inland parochial community, it may be at the same 
time agreed that liquidation shall not take place. 

The consent of a general meeting, mentioned in 
art. 303, far. 1, is also necessary for such an 
agreement. 
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The directorate ought to register the resolution of 
the meeting in the trade-register at the same time as 
it does the dissolution of the company. 

The original or authenticated copy of the contract 
entered into with the transferee must be joined to the 
registration. 

The resolution is of no effect until registered. 

The registration of the resolution is considered to 
include the transfer of the property as well as the 
debts of the company ; the firm-name of the company 
becomes extinct. 

Art. 305. — When the property of a company is 
transferred in its entirety to another company, or to a 
commandite company in exchange for shares of the 
company taking it over, there is no occasion, at the 
time of increasing the shares of the company taking 
over such property, to apply the enactments of arts. 
278, 'par. 1 ; 280, par. 2 ; 281, 282, 283, par. 1 ; or 
art. 284, par. 2, suh-sect. (i.), and par. 3. 

The original or an authenticated copy of the con- 
tract relating to the transfer of the property approved 
by the general meeting of the dissolved company must 
be joined to the declaration made to the Court con- 
cerning the increase of the capital. 

The enactments of art. 290 are applicable to the 
change of shares of the dissolved company. 

Art. 306. — When, in the case mentioned in art. 305, 
it is agreed that there is no occasion to proceed to 
liquidation of the assets of the dissolved company, the 
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enactments of art. 304 are applicable by analogy ; the 
following special enactments are besides applicable. 

The property of the dissolved company must be 
administered separately by the company taking over. 

The dissolved company is amenable to its usual 
jurisdiction till the fusion of the two companies' 
property. 

Till such time the transferred property of the com- 
pany is to be considered as the property of the 
dissolved company, as regards its creditors and the 
company taking over, as well as the latter's creditors. 

The fusion of the two properties cannot be effected 
before the dissolved company's creditors have been 
requested by the other company, in accordance with 
the enactments of art. 297, to produce their claims, and 
before the enactments of art. 301, referring to division 
of the capital among the shareholders, have been 
observed. 

The members of the directorate and council of super- 
vision of the company taking over are jointly and 
severally responsible to the creditor of the dissolved 
company for the carrying out of a separate adminis- 
tration ; however, the members of the council of super- 
vision are responsible only if the fusion of the two 
properties was carried on with their knowledge and 
without their opposition. 

Art. 307. — When a company is dissolved by the 
alienation of the whole of its property, or by its being' 
transformed into another company, the general meeting 
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may, if its object has not been attained, decide upon 
continuing the company. 

It is the same when bankruptcy proceedings are 
taken against a company, if the proceedings are 
stayed by agreement or by request of the bankrupt 
company. 

The directorate must register the continuation of 
the company in the trade-register. 

Art. 308. — When the firm-name of a company be- 
comes extinct on account of a transfer of the whole 
of its property to another company or another legal 
body without any previous liquidation, any action 
against the decision of this .transfer must be taken 
against the company that has succeeded to the dis- 
solved company. 

Art. 309. — When the articles of association do not 
contain the essential conditions prescribed by art. 182, 
•par. 2, or if one of such conditions is void, every share- 
holder and member of the directorate or of the 
council of supervision has the right to bring an action 
for declaration of the dissolution of the company. 
The enactments of arts. 272 and 273 are applicable 
by analogy. 

Art. 310. — Any flaw in any rule relating to the 
trade-name or place of business of a company, the 
object of its undertaking, in the appointment or 
composition of the directorate, in the form of the 
publication of the company or the form of convening 
a general meeting, may be remedied by analogy by a 
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resolution of a general meeting formed in accordance 
with the enactments of the present Code, having 
reference to the alteration of articles of association. 

A callimg of a general meeting is effected if there 
is a flaw in any rule made for its being called, by 
means of an insertion in those papers which are 
chosen for the publication of registrations in the trade- 
register belonging to the district where the company 
has its place of business. 

Art. 311. — When the nullity of a company is regis- 
tered in the trade-register, the enactments applicable 
to its dissolution must be applied by analogy to the 
liqTiidation of its affairs. The validity of acts done 
in the name of a company with a third person is in 
no way affected. Shareholders must furnish the 
amounts for which they are liable, so far as is necessary 
for fulfilling all engagements entered into. 

Chapter VI 

PENAL PROVISIONS 

Art. 312. — Members of the directorate or of the 
council of supervision or liquidators, if they act 
contrary to the interests of the company, are liable 
to imprisonment and a fine not exceeding 20,000 
marks. 

They can at the same time be deprived of their 
civil rights. 
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If there are extenuating circumstances, the fine 
may only be inflicted. 

Art. 313. — The following are liable to imprisonment 
and a fine of not exceeding 20,000 marks : — 

(i.) Founders or members of the directorate or the 
council of supervision, who, with a view to its re- 
gistration in the trade-register, knowingly make false 
entries regarding the subscription of or amount paid 
up of the capital, or regarding the price for which 
shares have been issued, or regarding the statements 
referred to in art. 186 ; 

(ii.) Those- who knowingly make false statements 
regarding the foregoing facts in one of the publications 
referred to in art. 203 with a view to circulating the 
shares ; 

(iii.) Any members of the directorate or council of 
supervision who, with a view to the registration in 
the trade-register of an increase of capital, knowingly 
give false information regarding the amount of the 
original capital, or the subscription to or payment up 
of such capital, or the price at which the shares are 
issued, or regarding the particulars mentioned in 
art. 279. 

They may at the same time be deprived of their 
civil rights. 

Should there be extenuating circumstances, the fine 
may be only imposed. 

Art. 314. — Any members of the directorate or 
council of supervision are liable to one year's 
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imprisonment and a fine not exceeding 20,000 
marks — 

(i.) When in their statement of facts, in their 
estimates of the financial condition of the company, 
or in the reports made by them to a general meeting, 
they have knowingly presented the conditions of the 
company's affairs in a false light ; 

(ii.) When they knowingly issue non-transferable 
shares which do not contain the statement prescribed 
by art. 179, par. 4, or shares to bearer before the total 
amount of their face value has been made, or, if issued 
at a higher price, till payment of such price ; 

(iii.) When they knowingly issue shares or 
certificates before the company, or, in the case of 
increase of capital, before such increase has been 
registered in the trade-register ; 

(iv.) When they knowingly issue, except in the cases 
provided for by art. 180, par. 2, shares or certificates 
of an amount less than 1000 marks ; 

(v.) When they knowingly issue shares or certificates 
referred to in art. 170, pars. 2 and 3, in which the 
statements prescribed by art. 180, par. 4, are not made. 

In the case of sub-sect, (i.), they may at the same 
time be deprived of civil rights. 

When there are extenuating circumstances a fine 
only may be imposed. 

Art. 315. — The following may be imprisoned for 
three months and fined to the amount of 5000 marks : — 

(i.) Members of the directorate or the liquidators, 

K 
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as well as the members of the council of supervision, 
when the company has remained more than three 
months without a council of supervision, or with a 
council of supervision wanting in the numbers necessary 
to pass a resolution ; 

(ii.) The members of the directorate or the liquida- 
tors, when, contrary to the enactments of art. 240, 
•par. 2, and art. 298, 'par. 2, they have not begun 
bankruptcy proceedings. 

In the case of extenuating circumstances a fine 
may alone be inflicted. 

He is not punished in whose favour it is established 
that the appointment or completing of the council 
of supervision, or the opening of bankruptcy pro- 
ceedings, was omitted to be done without any default 
on his part. 

Art. 316. — Any one who knowingly delivers false 
attestations concerning the deposit of shares or 
certificates showing a right to vote at a general 
meeting, or who falsifies such attes-tations, or who 
makes use of them knowing them to be false or 
falsified, in order that he may exercise a right of 
voting, will be punished by imprisonment for one 
year and at the same time fined 10,000 marks. 

Art. 317. — He who allows himself to be persuaded, 
or promised certain advantages to vote at a general 
meeting in a particular way, or to abstain from 
voting at all, is liable to be punished by a fine of 
3000 marks or by one year's imprisonment. 
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The same penalties are applicable to those who 
give or promise special adyantages to a person to 
vote in a particular manner at a general meeting, or 
to abstain from voting at all. 

Art. 318. — He who makes use of the shares of 
another person without being authorized to represent 
him, to exercise without his authority the latter's 
right to vote at a general meeting, or to make use of 
the privileges enumerated in arts. 254, 264, 266, 268, 
271, 295, and 309, is liable to a fine of 10-30 marks 
on each share, with a minimum total of 1000 marks. 

The same penalty is applicable to him who borrows 
the shares of another as security for money lent, and 
makes use of any of the above enumerated privileges, 
as well as he who knowingly co-operates in such a 
transaction by lending his shares. 

Art. 319. — The members of a directorate, or liquida- 
tors, must be compelled by the Courts designated in 
art. 195, under a penalty to observe the enactments of 
arts. 240, far. 1 ; 246, ipar. 1 ; 260, 'par. 2 ; 263, par. 
1 ; 267,i?ars. 1 and 2; 11% par. ^•, arts. 266 and 302, 
par. 2. The amount of the penalty is regulated by 
art. 14, par. 2. 

Penalties will not be imposed by application oiart. 14 
respecting registrations in the trade-register referred 
to in art. 195, par. 1 ; art. 277, par. 1 ; art. 280, par. 1 ; 
art. 284, par. 1 ; art. 304, par. 3 ; and art. 805, par. 2, 
when it is a question of registration in the trade- 
register of the company's place of business. 
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Section 4 
Of the Commandite Company divided, into Shares 

Art. 320. — At least one of the members of a 
commandite company divided into shares assumes 
unlimited liability with regard to creditors of the 
company (personally responsible member), whilst the 
rest are interested only to the extent of their sub- 
scription to the capital of the company divided into 
shares (shareholders). 

The legal rights of members personally responsible 
among themselves, and in relation to the shareholders 
as a body as well as in relation to third persons, and 
especially the right which personally responsible 
members have to act for and represent the company, 
are regulated by the enactments which are in force 
for a commandite company. 

In addition, the enactments of the third section 
regarding the limited liability company are applicable 
to the commandite company divided into shares, so 
long as it does not otherwise result from the following 
enactments or from the absence of a directorate. 

Art. 321. — The terms of the articles ought to be 
fixed by at least five persons, in legal form or through 
a notary. The members personally responsible are 
all obliged to participate in the drawing up of the 
deed; besides these, only those may become parties 
to it who have subscribed for shares as shareholders. 
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The amount of shares subscribed for by each 
interested party must be shown on the deed. 

Those who have fixed the terms of the articles, or 
those who have brought in capital in a shape other 
than money, are looked upon as the founders of the 
company. 

Art. 322. — The articles ought to include, besides 
the information required by art. 182, par. 2, sentences 
1-3, 5 and 6, the name, fore-names, profession, and 
abode of each of the members personally responsible. 

The amount and the nature of the interest of the 
personally responsible members ought to be set out 
in the company's' articles to the extent that they are 
not shown in the capital. 

The enactment of art. 186, par. 1, must be applied 
to every special advantage stipulated for the benefit 
of personally responsible members. 

Art. 323. — The certificates must contain, besides the 
information required by art. 189, the enumeration of 
those founders who are also personally responsible 
members. 

So far as the capital to be subscribed in cash is 
concerned, it must be shown, in the declaration 
prescribed by art. 195, 'par. 3, sentence 1, to be added 
to the registration of the company in the trade- 
register, that the amount required is paid in cash, and 
is in possession of the personally responsible members. 

The latter members are authorized to take part in 
the operations mentioned in art. 196. 
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The majority called upon to resolve upon the 
foundation of the company must comprise one-quarter 
at least of the shareholders on the list ; the amount 
of their share ought to represent at least one-quarter 
of the capital not subscribed by the members personally 
responsible. 

At the time of registration in the trade-register, 
instead of the members of the directorate, the members 
personally responsible must be described. When the 
articles comprise special clauses for personally respon- 
sible members as regards their power to represent the 
company, these clauses must be included in the 
registration. 

Art. 324. — When it is necessary for a general meet- 
ing to pass a resolution such as referred to in art. 207, 
and that such resolution concerns a contract concluded 
in the course of the first year after the registration 
of the company, a majority representing at least one- 
fourth of the capital, without the shares of personally 
responsible partners, is required. 

The enactment of art. 207, "par. 3, is unaffected. 

Art. 325. — The enactments relating to the directorate 
of a limited liability company are applicable by analogy 
to the members personally responsible so far as they 
concern — 

(i.) The notices, deposits, and declarations to be 
made in the trade-register ; 

(ii.) The calling of a general meeting ; 

(iii.) The drawing up, presentation, and publication 
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of the balance-sheet and profit-and-loss account, as 
well as the presentation of the report upon the con- 
dition of the company ; 

(iv.) Any action taken against the resolution of a 
general meeting ; 

(v.) The procedure for nominating examiners for 
verifying the balance-sheet, or for the verification 
of the facts concerning the foundation of or carrying 
on the business of the company, as well as the 
obligations to the examiners and council of super- 
vision ; 

(vi.) The summons to be addressed to creditors in 
the event of a reduction of capital ; 

(vii.) The claiming of any damages by the company 
sustained in the carrying on of its business ; 

(viii.) The opening of bankruptcy proceedings ; 

(ix.) Penal responsibility and condemnation to pay 
fines. 

Art. 326. — A personally responsible member cannot, 
without the company's consent, carry on business of 
the same sort as carried on by the company, nor act 
as personally responsible member of a similar company. 
Consent must be given by the other personally 
responsible members and by the general meeting, 
unless the giving of such consent has been conferred 
upon the council of supervision, either by the articles 
or a resolution of a general meeting. 

When a personally responsible member acts con- 
trarily to the obligation imposed on him by ^ar. 1, 
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the enactments of arl. 263, par. 2, must be applied 
to his case. 

Claims of the company are lost by prescription 
after three months, from the moment when the other 
personally responsible members and the council of 
supervision have become aware either of the partici- 
pation of a personally responsible partner in the 
affairs of another company or of the conclusion of a 
transaction ; they are lost after five years by prescrip- 
tion, whether they became so aware or not. 

Art. 327. — The personally responsible members have 
no right to vote at a general meeting, even when 
they possess shares. 

The concurrence of personally responsible members 
with the resolutions of a general meeting is necessary 
in such matters, as the agreement of personally re- 
sponsible members and shareholders is required for 
commandite companies. 

The concurrence of personally responsible members 
is not required for the exercise of rights possessed by 
a general meeting and conferred by arts. 266-269, or 
to a minority of shareholders, with a view to the 
nomination of examiners and the pursuit of the com- 
pany's claims in the course of the formation or carry- 
ing on the business of the company. 

The resolutions of a general meeting, in which the 
personally responsible partners must concur, must 
not be registered in the trade-register until such 
concurrence has taken place. 
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When a general meeting forms a resolution which 
is to be inscribed in the trade-register, the concurrence 
of the personally responsible members must be notified 
in the inscription, or be drawn up in the form of an 
addendum to such inscription. 

Art. 328. — Eesolutions of the general meeting are 
carried out by the council of supervision, unless the 
articles provide otherwise. 

In any proceedings between the shareholders as a 
body and the personally responsible members, the 
council of supervision represents the latter, unless a 
general meeting elects special representatives. 

The company is liable for the expense of proceed- 
ings falling to the charge of shareholders, without 
prejudice to its rights against the latter. 

The enactment of art. 247, ;par. 2, is applicable by 
analogy. 

Personally responsible members cannot be on the 
council of supervision. 

Art. 329. — When the returns at the end of the 
year show a profit to the personally responsible 
members not accruing from their shares, payment 
ought to be delayed if the balance-sheet shows a loss, 
and if such loss exceeds the share bel&nging to them 
in such capital as does not consist in shares. 

While such a balance-sheet exists, no such 
withdrawal of money from the capital may be 
effected. 

The enactment of art. 262, sub-sect, (i.), as to 
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reserve funds, is applicable to the profit accruing to 
personally responsible members. 

Art. 330. — The enactments in force for a comman- 
dite company are applicable to any circumstances 
involving the dissolution of a commandite company 
divided into shares, as well as to the retirement of 
one or several personally responsible members from 
the company, subject to the following reservations : — 

A shareholder becoming bankrupt does not involve 
the dissolution of the conipany ; creditors of a share- 
holder are not allowed to take proceedings against 
the company. 

A resolution of a general meeting is necessary to 
permit shareholders to proceed against the company 
or to concur in the company's being dissolved; the 
resolution ought to be formed by a majority repre- 
senting three-quarters of the capital present at the 
time of voting. The same is necessary when it is a 
question of dissolving the company by legal proceed- 
ings. The articles may require other forms to be 
gone through before such resolution. 

The retirement of personally responsible members 
can only take place, apart from their dismissal, in 
the circumstances provided for by the articles. 

The dissolution of a company, as well as the retire- 
ment of a personally responsible member, must be 
inscribed in the trade-register by all the personally 
responsible members. 

Art. 143, "par. 3, is also applicable. 
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Art. 331, — So long as it is not otherwise provided 
by the articles, the liquidation is brought about by- 
all the personally responsible members, together with 
one or several persons chosen by the general meeting 
to act as liquidators. 

Each personally responsible member may also 
demand that the nomination or dismissal of the 
liquidators be authorized by the Court. 

Art. 332. — A commandite company divided into 
shares may be transformed into a limited liability 
company by a resolution of a general meeting and 
of the personally responsible members. 

The enactments concerning an alteration of the 
articles are applicable here. 

The interests of the majority of shareholders voting 
for the change ought to represent at least one-quarter 
of the capital, not including that portion formed by 
shares belonging to personally responsible members. 

The resolution ought to define the rules necessary 
for carrying through the change, as well as the 
method of nominating and constituting the directorate. 

Art. 333. — At the time of the notice of the resolu- 
tion to make a transformation, the members of the 
directorate must be declared, so that they may be 
inscribed on the trade-register. 

An authenticated copy of the deed referring to 
their nomination must be added; the production of 
such copy is not necessary at the time of registration 
in the trade-register of a branch establishment. 
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The enactments of art. 14 are not applicable to 
the registration in the trade-register of the principal 
place of business. 

To the notice must be joined a balance-sheet passed 
by the general meeting, bearing date no further back 
than two months before such notice. Arts. 261, 263, 
far. 1, and 264 are applicable. 

With the registration the personally responsible 
members retire from the company, while the latter 
exists thenceforth as a limited liability company. 

Art. 334. — Immediately after the registration the 
directorate ought to publish in the company's papers 
the balance-sheet referred to in art. 333, far. 2. It 
ought, on account of the company having been 
transformed, to summon the creditors of the company 
to produce their claims. The summons must be 
inserted three different times in the company's 
papers. Creditors who are known must be sum- 
moned by special communication to produce their 
claims. 

Satisfaction must be given, or sureties found for 
those creditors whose claims are founded at some time 
previous to the last notice in such cases as they 
claim it. 

The members of the directorate and the council of 
supervision are to be considered as debtors jointly 
and severally liable to creditors for the observance 
of these enactments; the members of the council of 
supervision only to the extent that a contravention 
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of them has taken place with their knowledge and 
without being opposed by them. 



Section 5 

Dormant Partnership 

Art. 335. — He who takes part as a dormant partner 
by bringing in funds towards a commercial enterprise 
of another person, ought to do so in such a manner 
that they pass over to the absolute possession of the 
proprietor of such commercial enterprise. 

The proprietor alone acquires the rights and incurs 
the liabilities of a head of a commercial house, with 
regard to transactions done in the course of carry- 
ing on business. 

Art. 336. — If the share of the profit and loss of the 
dormant partner has not been determined, such share 
is supposed to have been settled in a proportion 
commensurate with all the circumstances. 

It may be agreed in the deed of partnership that a 
dormant partner may not participate in the losses ; he 
may not be excluded from a participation in the 
profits. 

Art. 337. — ^At the termination of each financial year, 
the account of profit and loss ought to be determined, 
and the profit due to the dormant partner paid 
to him. 

The dormant partner bears no share of the loss 
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beyond tiie amount of Hs stare already paid or owing 
still. He is not obliged to pay back any profit by 
reason of subsequent losses ; nevertheless, tbe annual 
profit will be employed to cover any loss bis sbare of 
the capital may have sustained. Profit which is not 
taken by a dormant partner is not added to his 
capital, unless it has been agreed otherwise. 

Art. 338. — A dormant partner has the right of 
requesting a written copy of the annual balance- 
sheet, and to prove its accuracy by inspection of books 
and papers. 

A dormant partner does not enjoy the other rights 
given by art. 716 of the Civil Code to partners excluded 
from actually participating in the management of a 
business. 

The Court may, at the request of a dormant partner, 
order the supplying of a balance-sheet or other infor- 
mation, at any time for serious reasons, as well as the 
production of books and papers. 

Art. 339. — When one of the partners, or a creditor 
of the dormant partner, brings an action against the 
partnership, the enactments of arts. 132, 134, and 135 
are applicable by analogy. The enactments of art. 
723 of the Civil Code relating to the right of proceed- 
ing against the partnership without delay, if there be 
serious reasons, are in no way affected. 

The death of a dormant partner does not necessitate 
the dissolution of the partnership. 

Art. 340 — After the dissolution of the partnership, 
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the proprietor of the business ought to proceed to the 
partition with the dormant partner and pay him his 
share in money. 

Business transactions incompleted at the time of 
the dissolution must be wound up by the proprietor. 

The dormant partner participates in the profit or 
loss resulting from such transactions. 

He possesses the right at the end of each financial 
year to request an account of business done in the 
interval, the payment of the money due to him, as 
well as information regarding transactions not yet 
completed. 

Art. 341. — If bankruptcy proceedings are taken 
against the proprietor, the dormant partner has the 
right to enforce his claim as creditor in the bankruptcy 
for the amount of his capital exceeding his share in 
the loss. 

If a dormant partner is late in bringing in his share, 
he ought to pay into the assets, during bankruptcy, 
the difference of such share to cover his portion of 
the loss. 

Art. 342. — If within the year preceding the bank- 
ruptcy proceedings, the proprietor and the dormant 
partner have entered into an agreement in virtue of 
which the latter has been repaid all or a portion of 
his share, or the whole or share in the loss sustained 
has been allowed him, such repayment or allowance 
may be attacked by the trustee in bankruptcy. It 
makes no difference whether the repayment or 
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allowance has been followed by a dissolution of the 
partnership or not. 

The right to attack fails if the bankruptcy pro- 
ceedings arise from circumstances that took place since 
the repayment or allowance were agreed upon. 

The enactments of the Bankruptcy Code regarding 
the bringing a claim and its effects are applicable. 



BOOK III 

COMMERCIAL TRANSACTIONS 

Section 1 
General Provisions 

Art. 343. — Commercial transactions are all the 
transactions of a trader which are incidental to the 
carrying on of his business. 

The transactions mentioned in art. 1, par. 2, assume 
equally the character of commercial transactions 
when they are completed by a trader in the carrying 
on of his business, even if they have reference to 
matters which usually are foreign to it. 

Art. 344. — All legal transactions concluded by a 
trader, in case of doubt, are considered as having 
been done in the usual course of his business. 

Bills signed by a trader are held to be signed in 
the carrying on of his business, unless the contrary 
appears on the face of the bill. 

Art. 345. — The provisions relating to commercial 
transactions are applicable to a legal transaction, 

L 
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when such transaction possesses commercial attributes 
for one of the two contracting parties. 

Art. 346. — To establish between traders the extent 
and importance of the doing and omitting to do 
certain things, account must be taken of customs 
and usage in force in business relations. 

Art. 347. — He whom a transaction, considered as a 
commercial transaction, obliges to use care in the 
interest of a third party, is responsible to such third 
party for the use of the ordinary care of a prudent 
trader. 

The enactments of the Civil Code, in accordance 
with which a debtor, in the cases therein enumerated, 
is only responsible for grave negligence or for the 
absence of the care he usually exercises in his own 
affairs, are unaffected. 

Art. 348. — The penalties under which a trader lies 
in the carrying on of his trade cannot be diminished 
in its effect by the application of art. 343 of the 
Civil Code. 

Art. 349. — No exception is made in the case of 
a surety when the giving of such security is, so far 
as he is concerned, a business transaction. The same 
rule applies for him who stands security in bankruptcy 
proceedings. 

Art. 350.— The enactments of arts. 766, -gar. 1, 780, 
781, ^ar. 1, of the Civil Code are not applicable to a 
security for, promise, or acknowledgment of a debt 
so far as they apply to its form, if such security. 
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promise, or acknowledgment in respect to the debtor 
is a commercial transaction. 

Art. 351.— The enactments of arts. 348-350 are not 
applicable to small traders as defined in art. 4. 

Art. 362. — The rate of legal interest, including 
interest due for delay, is 5 per cent, per annum in 
affairs which are commercial for both parties. 

It is the same when for a debt resulting from 
a similar commercial transaction the rate of interest 
has not been fixed. 

Every time that a question of interest arises in 
this Code without mentioning the rate, it will be 
understood at 5 per cent. 

Art. 353. — Traders are entitled to demand interest 
from the date upon which money falls due to them 
from debts contracted between them referring to 
transactions which are commercial for both parties. 

Interest upon interest cannot be demanded by 
virtue of this provision. 

Art. 354. — He who, as part of his business, looks 
after the business of a third person or renders him 
any service, may, even without preliminary agree- 
ment, demand commission, and, if he has taken care 
of goods for him, demand warehouse rent, at the rate 
allowed by local custom. 

Interest may be reckoned upon all loans, advances, 
and other expenditures from the day they were made. 

Art. 355. — If any one stands in such relations to a 
trader that debts and payments resulting from such 
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relations, including interest, form an account settled 
at regular intervals, by means of deductions and 
settlements, showing after balancing the amount due 
from one to the other (running account), he of the 
parties to whom the balance shows money owing is 
entitled to demand interest on it to date from the 
day of settling accounts, although interest may have 
been reckoned in the account itself. 

The settlement of account is made once a year, 
unless there is agreement to the contrary. 

A running account may be closed, in case of doubt, 
at any moment, even between two settling days, with 
the reservation that he to whom the account shows 
money to be owing has the right to demand pay- 
ment. 

Art. 356. — When a debt guaranteed by pledge, 
surety, or any other manner appears in a current 
account, recognition of the settlement of the account 
does not prevent the creditor from trying to get paid 
by the guarantor, even if the amount credited to him 
in the account and the debt balance each other. 

If a third person makes himself jointly and severally 
liable with another for a debt brought into a running 
account, enactments of far. 1 for the recovery of a 
debt are applicable to him by analogy. 

Art. 357. — If a creditor has obtained what is owing 
to him from his debtor as difference on a running 
account by a judgment and execution, no debts 
incurred since such proceedings arising from new 
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matters can be set against such creditor. Matters 
having their origin from a date anterior to such 
judgment, or an engagement with regard to a third 
person anterior to this date, are not considered new 
matters within the meaning of this article. 

Art. 368. — In commercial transactions payments 
cannot be made or demanded except in the usual 
business hours. 

Art. 359. — If it is agreed that the payment must 
be made in the spring or in the autumn, or at some 
epoch determinable in like manner, one must have 
recourse to the customs of trade in vogue at the 
place of payment, should doubt arise. 

If a week's delay has been agreed upon, a clear 
week must be understood in case of doubt. 

Art. 360. — If goods are due whose species has only 
been agreed upon, a kind and quality of an average 
description must be delivered. 

Art. 361. — In case of doubt, measure, weight, value 
of money, measure of time and distance are to be 
those of the place where the contract is to be carried 
out. 

Art. 362. — When a trader, whose business comprises 
the transaction of business for a third party, receives 
a commission, relating to such kind of transaction, 
from a person with whom he has such business 
relations, he is bound to answer him without delay, 
and his silence is considered acceptation of the com- 
mission. It is the same when a trader, having offered 
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Ms services to a third person to look after certain 
business, receives from suoli tMrd person a com- 
mission to do so. 

Sucli trader, even if he has refused the commission, 
is no less bound to take proper measures to guarantee 
any goods sent to him from all damage, at the sender's 
expense, to the extent for which he may expect re- 
imbursement, and without prejudice to himself. 

Art. 363. — Directions sent to a trader for him to 
deliver money, valuables, or other things that may be 
replaced, without making such payment depend on 
a counter-payment, may be transferred by indorse- 
ment, when they are drawn " to order." 

The same thing applies to orders given concerning 
objects of the kind indicated, when they are issued 
by a trader, when the payment is not dependent upon 
a counter-payment. 

Provided they are in order, the following things 
are equally transmissible : bills of lading, carrier's 
freight-bills, the receipts of bonded warehouses of the 
State authorized to deliver such documents, as well as 
bottomry bonds and sea-insurance policies. 

Art. 364. — By indorsement, all rights on the indorsed 
document pass to the transferee. 

The debtor can only raise objections against the 
legal holder which have regard to the validity of his 
declaration on the document, or which can be drawn 
from the document itself, or can be held good against 
the holder himself. 
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The debtor is not obliged to pay except against the 
delivery of the receipted document. 

Art. 365. — So far as concerns the form of the in- 
dorsement, the recognition of the debtor and the 
proof of such recognition, as well as the obligation to 
restore, which is incumbent on the holder, the enact- 
ments of arts. 11-13, 36, and 74 of the law of Bills of 
Exchange are applicable by analogy. 

If the document has been destroyed or lost, it is 
declared null by means of public advertisement. 

When the opening of this procedure has taken place, 
the party concerned, if he finds a surety at the moment 
of such declaration of nullity, may demand from the 
debtor the payment agreed upon in the docu- 
ment. 

Art. 366. — When a trader in carrying on his 
business alienates or pawns a movable article which 
does not belong to him, the provisions of the Civil 
Code relating to the rights of a person who obtains 
such rights from a third person not authorized to confer 
them, are equally applicable when he who thus 
acquires them hona fide believes in the power of the 
seller or pawner to dispose of the thing in the name 
of the proprietor. 

If the article is subject to the right of a third 
person, the provisions of the Civil Code relating to 
the rights of a person who holds such rights from a 
person not authorized to confer them, are equally 
applicable if he has believed hona fide in the power 
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the pledgor had to dispose of such article without 
reserving the right of such third person. 

The legal right to pledge of agents, shippers, 
bonders, and carriers is commensurate, for the pro- 
tection of their hona fides, with the right of pledge 
acquired in conformity with fwr. 1 by means of a 
contract. 

Art. 367. — When a security payable to bearer which 
has been stolen from its owner is lost, or has disap- 
peared in some other way, or transferred or pawned 
to a trader who follows the business of a banker or 
changer, the good faith of the latter cannot "be recog- 
nized if at the time of transfer or pawn the loss of 
the document has been published in the Deutsche 
Beichsanzeiger, either by public authority or by him 
who is bound to do so by the terms of the document, 
and if a year has not elapsed from the end of the 
year in which such advertisement took place. 

The good faith of the holder is not to be disbelieved 
in because of the advertisement in the Deutsche 
Beichsanzeiger, if by reason of peculiar circumstances 
he did not know of, or could not have known of, such 
advertisement. 

The above provisions are not applicable to interest, 
annuity, or dividend coupons whose maturity does 
not take place till after the first term of payment 
which follows such alienation or creation of pledge, 
nor to bank-bills nor other securities payable to 
bearer and at sight and not producing interest. 



COMMERCIAL TRANSACTIONS 153 

Art. 368. — At the time a pledge is sold, and wlien 
the creation of the pledge constitutes a commercial 
transaction as much for the pledgor as the pledgee, 
the delay of one month fixed by art. 1234 of the 
Civil Code is replaced by one of one week. 

The above-written provision is applicable by 
analogy to the legal right of lien of agents, shippers, 
bonders, and carriers, and such-like persons ; and also 
in regard to the right of lien of consignors and 
carriers, even when the contract of consignment or 
carriage is only a commercial transaction on their 
side. 

Art. 369. — A trader possesses a right of detention 
over the movable things and valuables of a debtor, 
which, with the latter's consent, have come into his 
possession in virtue of certain business transactions 
by reason of debts falling due which belong to him 
against another trader, on account of business transac- 
tions concluded between them ; but only to the extent 
that he still possesses them, especially if he can dispose 
of them by means of bills of lading, freight, or dock 
warrants. 

Eight of detention is equally well established when 
the proprietorship of the article has passed from the 
debtor to the creditor, or if, after having been trans- 
ferred to the creditor by a third person in the place 
of such debtor, it should revert to the latter. 

The right of detention cannot be exercised against 
a third person, except to the extent that one can set 
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against such third person the objections to the right 
of a debtor to the restoration of such article. 

Eight of detention cannot be exercised in the case 
where such detention of the article would be opposed 
to the stipulation made by the debtor before delivery 
or at the same time with it, or to an agreement 
made with the creditor to only use it in a specified 
way. 

A debtor may prevent the exercise of the right to 
detention by furnishing a guarantee. 

The payment of security will not be allowed by 
way of guarantee. 

Art. 370. — Eight of detention may be exercised even 
for debts not yet owing in the following cases : — 

(i.) When bankruptcy proceedings have begun 
against the debtor, or if he has suspended payment. 

(ii.) When execution has been put in upon the 
debtor's goods without result. 

The stipulation of the debtor, as well as the 
engagement not to use the article other than in a 
specified manner, do not prevent a right of detention, 
if the facts set out above do not come to the debtor's 
knowledge till after the delivery of the article or 
after entering into the engagement. 

Art. 371. — In virtue of his right of retention, the 
creditor is authorized to indemnify himself for his debt 
out of the article retained. If a third person possesses 
some right over the article upon which a right of 
retention may be exercised, according to the terms of 
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art. 369, par. 2, the creditor has the right of paying 
himself first by means of such article. 

Payment takes place in accordance with the pro- 
visions of the Civil Code concerning right of lien. 
The delay of one month, fixed by art. 1234 of the 
Civil Code, is replaced by the delay of one week. 

If payment be not obtained by an execution levied, 
it can only be demanded in virtue of a judgment 
obtained against the owner to get paid, and, if the 
article belongs to him, against the debtor ; in the 
latter case the enactments of the Civil Code upon the 
method of payment, so far as an owner is concerned, 
are applicable by analogy to the debtor. 

If the article be sold without judgment being 
obtained, the sale is not regular. 

The request for permission to pay himself may be 
made in the Court within whose jurisdiction the 
creditor lives or has his place of business. 

Art. 372. — The creditor only knows the debtor as 
owner, so far as payment resulting from the article 
retained is concerned, provided the latter was owner 
of the article when the creditor took possession, unless 
the creditor was ignorant that the debtor was no 
longer the owner. 

When a third person, after the taking possession 
of the article by a creditor, acquires the ownership 
of it from the debtor, he is obliged to submit himself, 
so far as relates to the payment, to a properly obtained 
judgment pronounced as a result of a suit between 
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tlie creditor and the debtor, unless the creditor, at 
the time of bringing the action, knew that the debtor 
was no longer owner of the article. 



Section 2 
Of Purchase and Sale 

Art. 373. — When a buyer delays taking delivery 
of goods, the seller may consign them, at the buyer's 
cost and risk, either to a public warehouse or deal 
with them in any other similar manner. 

The seller is also authorized to get the goods sold 
by public auction after advertising them. 

He may also, if the goods are quoted on the ex- 
change or in the market, have them sold at the current 
price after advertisement, either by a broker officially 
qualified to make such sales, or by a person author- 
ized to hold auctions. 

In cases where the goods are liable to deteriorate, 
or if there is danger in delaying, a preliminary 
advertisement is not necessary; it is the same when 
the advertisement is impossible for other reasons. 

The sale takes place for the benefit of the buyer 
delaying to take the goods. 

Both the seller and the buyer may bid at the 
public auction. 

In case of a sale by public auction, the seller must 
warn the buyer beforehand the day and place of the 
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public auction ; he is also bound to inform the buyer 
immediately of the sale having been effected, in 
whatever form it may have taken place; if he does 
not do so, he is answerable in damages. When these 
advertisements cannot be made they may be dispensed 
with. 

Art. 374. — The enactments of art. 373 do not affect 
the rights conferred by the Civil Code on the seller 
when the buyer delays taking delivery. 

Art. 375. — If, at the time of the sale of a movable 
article, a reservation has been made that the buyer 
should determine in a more precise manner its form, 
measure, or other condition of the like nature, he 
must proceed to such determination reserved to him. 

If the buyer delays in fulfilling such obligation to 
determine, the seller may proceed to make such 
determination in his place, or may, in virtue of art. 
326 of the Civil Code, demand compensation for such 
delay, or retire from the contract. 

In the first case the seller is bound to announce 
to the buyer the determination he has made, and at 
the same time to afford him reasonable time wherein 
to come to another determination. If during such 
time the buyer makes no other determination, the 
one made by the seller holds good. 

Art. 376. — When it has been agreed that delivery 
due by one of the parties ought to be effected at a 
time determined on or within a given time, the other 
party, if delivery has not been effected at such time, 
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or within such given time, may retire from the con- 
tract, or, if it be the debtor who is late, may demand 
damages for non-execution instead of execution of 
the contract. He cannot demand its execution unless, 
immediately after the expiration of the time or at 
the end of the delay agreed on, he has given notice 
to the other side that he insists on execution 
of it. 

If damages are demanded on account of non- 
execution, and the goods are quoted on the exchange 
or the market, the difference between the purchase 
price and that of the exchange or market at the time 
and place where the delivery ought to have been 
effected may be demanded as damages. 

The result of a sale or a purchase effected outside 
the conditions above mentioned cannot, if the goods 
are quoted on the exchange or in the market, serve 
as a ground to right for damages, except in the case 
where the sale and purchase have taken place imme- 
diately after the termination of the time or delay 
agreed upon. 

The sale as well as purchase, when not effected by 
public auction, ought to be effected at the current 
price, either by a broker officially chosen to make 
sales or purchases of this description, or by a person 
authorized to hold a public auction. 

The enactments of art. 373, ;par. 4, are applicable 
to every sale made by public auction. 

The creditor is obliged to warn the debtor 
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immediately of the sale and purchase ; if he does not 
do so, he is answerable in damages. 

Art. 377. — When the purchase is a commercial 
transaction with regard to both parties, the buyer 
ought to examine the goods immediately after the 
delivery to him by the seller, so far as it is possible 
in the ordinary course of business, and if any defect 
be apparent, to immediately give notice of it to the 
seller. 

If the buyer omits to give notice, the goods are 
considered as accepted, so long as there exists no 
defect which could not be recognized at the time of 
examination. 

When such a defect shows itself later, notice must 
be given immediately after its discovery, otherwise the 
goods are considered as taken even with such defect. 

The buyer may maintain his rights so long as he 
sends notice in good time. 

A seller who has fraudulently concealed a defect 
cannot claim any benefit under the preceding enact- 
ments. 

Art, 378. — The provisions of art. 377 are applicable 
also to the cases where there have been delivered 
goods different from the ones agreed upon, or a 
quantity of goods different from the quantity agreed 
on, but only on condition that the goods delivered 
differ so materially from those ordered, that the 
seller could never have expected the acceptance by 
the buyer. 
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Art. 379. — When the buying is a commercial 
transaction with regard to both parties, the buyer 
who raises an objection to goods sent him from 
another place is bound to look after them properly 
for the time being. 

If the goods run risk of deterioration or loss in 
delay, the buyer can sell them, observing the enact- 
ments of art. 373. 

Art. 380. — When the purchase price is to be 
reckoned according to the weight of the goods, that 
of the packing (tare) must be deducted, apart from 
agreement to the contrary or trade custom in the 
place where delivery is to be effected. 

Whether, and to what amount, tare, at a fixed 
rate instead of after an accurate investigation, is to 
be deducted ; 

Whether, and how much, is to be reckoned as tret 
in favour of the purchaser ; and whether compensation 
for damaged or useless goods may be demanded, is 
determined according to the contract or the custom 
of the place where the delivery is to be effected. 

Art. 381. — The enactments of this section relating 
to the purchase of goods are equally applicable to 
the purchase of paper-securities. 

They are also applicable when the matter to be 
furnished by the sender is to be changed into a 
movable article which cannot be replaced by one of 
a like nature. 

Art. 382. — These enactments in no way affect arts. 
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481-492 of the Civil Code relating to a guarantee 
against latent defects in domestic animals. 



Section 3 
Agency 

Art. 383. — An agent is he who undertakes as his 
profession to buy or sell goods or paper-securities in 
his own name on account of a third person (principal). 

Art. 384. — An agent is bound to use in the carrying 
Gut of the transaction the care of a good business man ; 
he must safeguard the interest of his employers and 
follow his instructions. 

He ought to furnish his employer with all necessary 
information, and especially advise him without delay 
of the execution of a commission ; he is also bound to 
render an account to him, and to hand over to him 
what he has acquired during the carrying on of the 
principal's business. 

An agent is responsible to his principal for the 
performance of the transaction, if, when notifying to 
him that the commission has been carried out, he 
does not immediately mention the third person with 
whom he has concluded the transaction. 

Art. 385. — When an agent does not obey the orders 
of his principal he is bound in damages to the latter ; 
the principal is not obliged to adopt the transaction 
as his own. 

M 
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The enactments of art. 665 of the Civil Code remain 
in force. 

Art. 386. — When an agent sells at a lower or buys 
at a higher price than the one ordered him, the 
principal, if he wishes to refuse the transaction as not 
having been done on his account, ought to declare so 
directly he has received notice of its completion, 
otherwise the variation from the price fixed by the 
principal is considered as accepted. 

The principal has no right to refuse the transaction 
when the agent, in giving him notice of its comple- 
tion, declares himself ready to find the difference in 
price himself. The principal's right for damages for 
what exceeds the difference in price is in no way 
affected. 

Art. 387. — If an agent brings a transaction to a 
more successful termination than was imposed on him 
by the principal, the latter takes all benefit. 

This is especially the case when the price at which 
the agent has sold exceeds that which has been fixed 
by the principal, or when the price at which he has 
bought does not amount to the sum so fixed. 

Art. 388. — When goods sent to an agent are found 
to be in a deteriorated or defective condition, which is 
at once recognizable, the agent ought to safeguard his 
rights against the carrier or shipper by giving them 
notice of the condition of the goods, and also to his 
principal ; in default of his so doing, he is answerable 
in damages. 
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When goods are liable to deteriorate or undergo 
after their delivery changes which give ground for 
fear that they are diminishing in value, and if there 
is no time to get orders from the principal, or he delays 
in giving them, the agent can proceed to the sale of 
such goods in accordance with art. 373. 

Art. 389. — If a principal neglects to give orders 
about his goods, even when circumstances prevent 
him, the agent has the same rights as those conferred 
on a seller by art. 373. 

Art. 390. — An agent is responsible for the loss and 
damage of goods in his care, to the extent that such 
loss or damage results from circumstances that the 
ordinary careful business man could prevent. 

An agent is not responsible for neglecting to insure 
goods except when he has received orders to effect 
an insurance. 

Art. 391. — ^When an order to buy has been given, 
which is a commercial transaction for both parties, 
arts. 377-379, relating to a buyer, are applicable by 
analogy, so far as the obligation is incumbent on the 
principal to examine the goods, and to give notice to 
the agent of the discovery of a defect, as well as 
measures to be taken for taking care of goods about 
which a dispute has arisen, and for selling through 
fear of damage being imminent, is concerned. 

Delay, which notice of a defect in goods may 
undergo, does not affect the principal's right to have 
transferred to him claims of an agent against a third 
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party, from wliom lie has bouglit goods on Ms 
principal's account. 

Art. 392. — Claims arising out of business done by 
an agent can only be sustained against debtors by a 
principal when they have been transferred to him by 
the agent. 

Nevertheless, such claims, even without being 
transferred, are to be considered as claims of the 
principal in his relations with the agent or with the 
latter's creditors. 

Axt. 393. — An agent who, without the principal's 
consent, makes an advance to a third person or gives 
him credit, does so at his own risk. 

Nevertheless, when trade custom of the locality 
where the business was transacted permits the giving 
of time for payment of the purchase price, an agent 
is authorized to grant such delay, unless the principal 
has given instructions to the contrary. 

If an agent gives credit without being authorized 
to do so, he becomes his principal's debtor, and is 
bound to immediately pay the purchase money. 
When the price is a lower one for cash, the agent 
has only to make good such lower price ; but if the 
price is lower than the price he was ordered to ask, 
he must make good the difference in accordance with 
art. 386. 

Art. 394. — An agent is answerable for the carrying 
out of a contract by a third person with whom he 
has concluded the transaction on account of his 
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principal, if he has undertaken, this responsibility or 
it was the trade custom in the place when it was 
made. 

An agent answerable for a third person is re- 
sponsible to his principal for the complete execution 
of the contract at the time appointed, in so far as 
such execution can be demanded by virtue of the 
contract. 

He may demand an additional allowance {del 
credere, commission). 

Art. 395. — If an agent buys a bill of exchange, he 
must, if he indorses it, proceed to such indorsement 
in a regular manner, without making any reservation. 

Art. 396. — An agent may demand his commission 
when the business has been concluded. When the 
business has not been concluded, he has, nevertheless, 
right for commission on delivery if there is local 
custom. He can also claim commission when the 
transaction has not been brought to a conclusion 
through the fault of the principal. 

Payment for warehousing and transport expenses 
of the agent are among those things due from the 
principal to his agent as his expenses in the terms of 
arts. 670 and 675 of the Civil Code. 

Art. 397. — An agent has upon goods which are the 
object of a commission, so far as they are in his 
possession, especially so far as he can dispose of them 
by means of bills of lading, freight, or warrants, a right 
of lien, for expenses incurred on account of such goods, 
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for his commission for advances and loans on sucli 
goods, for bills of exchange signed on account of 
such goods, for obligations incurred in every other 
manner, as well as for all claims on a running 
account arising out of his business as agent. 

Art. 398. — An agent, even when he himself is the 
owner of the goods subject to commission, can, so far 
as the debts enumerated in art. 397 are concerned, 
satisfy himself by means of such goods, conforming 
to the enactments relating to his right of lien. 

Art. 399. — An agent may pay himself for all he 
may claim by virtue of art. 397 for a debt due to 
him for business concluded on account of a principal, 
in preference to the latter and his creditors. 

Art. 400. — An order to buy or sell goods quoted 
on the exchange or market, as well as paper securities 
whose price on the exchange or market is officially 
fixed, may, unless the principal otherwise orders, be 
effected by the agent in such a manner that he him- 
self furnishes as vendor the goods which he ought to 
buy, or he himself takes as buyer the goods which he 
is charged to sell. 

When the order is carried out in this manner, the 
obligation of the agent to give an account at the 
conclusion of the buying and selling, is confined to 
proving that the price he deals in, is the actual one 
quoted on the exchange or market at the time when 
the order was executed. 

The time of execution is considered that in which 
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the agent has sent notice to his principal of such 
execution. 

When notice of the execution of an order, which 
ought to be executed during the business time of 
an exchange or market, is not sent till after it closes, 
the price set against the account of the principal cannot 
be less advantageous to him than the price at the 
time of closing the exchange or market. 

When an order ought to be executed at a fixed 
rate (first-rate, middle-rate, last-rate), an agent is 
authorized and obliged, irrespective of the time of 
sending notice of execution, to place the agreed rate 
to the principal's account. 

In the case of paper securities and goods whose 
price on the exchange or market is officially fixed, if 
the agent executes the commission on his own account, 
he cannot place to the principal's account a price less 
advantageous to him than the one fixed on. 

Art. 401. — An agent who executes an order for his 
own account, ought, even in this event, to place to 
his principal's account a price more advantageous 
to him than that fixed by art. 400, if he could have 
obtained such price by executing his order in a careful 
manner. 

When an agent in the course of carrying out an 
order, and before notice of his having executed it, 
concludes a transaction with a third party either on 
the exchange or market, he cannot place to his 
principal's account a less price than the one agreed on. 
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Art. 402.— No contract can alter the enactments 
of art. 400, ^ars. 2-5, to tlie detriment of a principal. 

Art. 403. — An agent who himself delivers the goods 
as seller, or takes them as buyer, has right to the usual 
commission, and to bring into account expenses in- 
curred as if it were an ordinary transaction as agent. 

Art. 404.— The enactments of arts. 397 and 398 
are equally applicable in the case of execution of an 
order by the agent on his own account. 

Art. 405. — When an agent gives notice to his prin- 
cipal of the execution of an order without declaring 
formally that he wishes to act on his own account, 
such notice is considered as a declaration that the 
execution has taken place by means of business done 
with a third person on account of his principal. 

Every agreement between principal and agent stipu- 
lating that notice that the order has been executed 
for the personal benefit of the agent or on account 
of a third party, can be given after the day on which 
notice of execution has been sent to the principal, 
is null and void. 

When a principal revokes his order, and if such 
revocation reaches the agent before he has sent off 
notice that such order has been executed, the latter 
has not the right to operate on his own account. 

Art. 406. — The enactments of the present section 
are equally applicable if an agent in the course of 
his business, undertakes to conclude on another person's 
account, a matter of a different nature to that set out 
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in art. 383. It is the same when a trader who is not 
an agent undertakes in the course of his business to 
conclude a matter in the above-mentioned manner. 

It is also considered a commission of purchase and 
sale ia the meaning of the present section, if it has 
for its object the delivery of movable things that 
cannot be replaced in kind, forming the produce of a 
thing to be furnished by the contractor. 



Section 4 
Of Forwarding Agency 

Art. 407. — A forwarding agent is he who by pro- 
fession undertakes the sending of goods in his own 
name on account of another (sender) through the in- 
tervention of a carrier or the owner of a ship. 

Apart from special provisions in the present section, 
the enactments referring to an agent are applicable 
to the rights and obligations of the forwarding agent, 
especially those set out in arts. 388-390 concerning 
the receipt, preservation, and insurance of goods. 

Art. 408, — A forwarding agent is bound to bring 
to bear the care of a good business man in effecting 
the transport, especially in choosing carriers, ship- 
owners, and intermediary forwarding agents ; he must 
take care of the interests of the sender, and obey his 
instructions. 

A forwarding agent has no right to place to the 
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account of the sender a price of transport higher than 
that agreed upon with the carrier or charterer. 

Art. 409. — A forwarding agent has the right to ask 
for his commission when he has handed over the goods 
to the carrier or charterer to be sent on. 

Art. 410. — The forwarding agent possesses a right 
of lien oTer goods, for the price of transport, com- 
mission, and out-of-pocket expenses for advances made 
for the goods, to the extent that they are in his posses- 
sion or that he can dispose of them by means of bills 
of lading, freight, and warrants. 

Art. 411. — When a forwarding agent employs an 
intermediary, the latter possesses rights similar to those 
of his predecessor, especially his right of lien. 

The right of lien of the predecessor is transmitted to 
his successor to the extent that the former is guaranteed 
in his debt by the latter. 

The same holds good regarding the debt and right 
of lien belonging to a carrier, to such extent as he is 
indemnified by the intermediary. 

Art. 412. — A forwarding agent is authorized, if there 
is no stipulation to the contrary, to effect the transport 
of goods himself. If he avails himself of this privilege, 
he is liable to the rights and obligations of a carrier 
and shipowner ; he may claim commission, the reim- 
bursement of expenses which the forwarding of 
goods usually entails, as well as the usual rate of 
transport. 

Art. 413. — If a forwarding agent has agreed and 
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fixed price of transport with tlie sender, he will 
have the same rights and obligations as a carrier. 

He cannot in such a case claim commission unless 
specially agreed upon. 

If a forwarding agent forwards goods, sending with 
them those of other forwarding agents, in virtue of a 
contract to forward concluded on his own account, 
•par. 1 of this article must be applied, even if a price 
has not been agreed upon for the carriage. 

The forwarding agent may in such a case ask a 
price commensurate with the circumstances, which 
must not, however, exceed the usual rate. 

Art. 414. — Actions against a forwarding agent by 
reason of loss, diminution, damage, or late delivery 
of goods, are lost by prescription after one year. 

Prescription may be lengthened by special contract. 

Time runs, in the case of damage or diminution, from 
the expiration of the day on which delivery has been 
effected ; in the case of loss or late delivery, from the 
expiration of the day on which delivery ought to have 
been made. 

The action referred to in ipar, 1 above cannot be 
opposed after the time prescribed, except in the case 
where the loss, diminution, damage, or late delivery 
have been previously notified to the forwarding agent, 
or that notice has been sent him. 

Similar to the notice given to the forwarding 
agent is the case in which judicial proof has been 
demanded with a view to keeping such proof, as well 
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as when the forwarding agent has received notice 
of litigation between the sender and consignee, or 
a later acquiror of the goods, by reason of loss, 
diminution, damage, or late delivery. 

This article is not applicable when the sender has 
fraudulently caused such loss, diminution, damage, 
or late delivery of the goods. 

Art. 415. — The enactments of the present section 
are even applicable when a trader who is not a forward- 
ing agent takes upon himself, in carrying on his own 
business, to take care of in his own name, but on 
another person's account, the transport of goods with 
the help of a carrier or an owner of a ship. 



Section 5 
Of Warehousing 

Art. 416. — A warehouse-keeper is he who, as a busi- 
ness, undertakes the deposit and safe-keeping of goods. 

Art. 417. — Arts. 388-390 relating to agents are 
applicable to a warehouse-keeper so far as the latter's 
rights and obligations concerning, receiving, keeping, 
and insuring goods are concerned. 

If the goods undergo any change, which give rise 
to the fear of a diminution in their value, the ware- 
house-keeper ought to immediately give notice to the 
depositor. If he fails to do so, he is answerable for 
damages that may ensue. 
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Art. 418. — The warehouse-keeper must allow the 
depositor during office hours to examine the goods, 
take samples, and take all necessary precautions for 
their safety. 

Art. 419. — If things which may be replaced by 
similar ones are deposited, the warehouse-keeper cannot 
mix them with other things of a similar kind and 
quality, unless formally authorized to do so. 

The warehouse-keeper does not in this case become 
owner of the goods ; he may, from the mixture thus 
made, deliver to each depositor the part belonging to 
him, and that without the approval of the remaining 
interested parties. 

The enactments of the present section are not ap- 
plicable when the goods are sent in such condition 
that the property in them is transferred to the ware- 
house-keeper, and when the latter is only bound to 
restore things of equal kind, quality, and quantity. 

Art. 420. — A warehouse-keeper has the right to the 
agreed rent, or the rent usual in the locality where 
the warehouse is, to reimbursement for transport and 
custom-house expenses, as well as to money spent 
on account of the goods, to the extent that he has 
considered circumstances demanded it. 

Among the sums due to a warehouse-keeper (ware- 
house expenses), disbursements made in ready money 
must be immediately repaid. 

The other warehousing expenses must be paid three 
months after the delivery of the goods, or, if they 
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are withdrawn before, at the time of such with- 
drawal. 

When the goods are only partially withdrawn, only 
a proportionate amount of expenses are to be paid, 
unless the goods remaining on deposit are enough to 
cover warehousing expenses. 

Art. 421. — A warehouse-keeper has a right of lien 
on the goods for warehousing expenses, so far as he 
has them in his possession, and can dispose of 
them by means of bills of lading, freight-bills, or 
warrants. 

Art. 422. — A warehouse-keeper cannot ask a de- 
positor to take back his goods before the expiration of 
the time agreed on, and if no time has been agreed 
upon before the expiration of three months &om 
delivery. If a certain period of time has not been 
agreed on, or if the depositor has kept the goods at 
the warehouse beyond the time agreed on, he can only 
demand the taking away of the goods after one month's 
notice. 

A depositor has the right to take back his goods 
even before the expiration of the time agreed upon, 
without giving any notice, if there is good ground for 
so acting. 

Art. 423. — The enactments of art. 414 are applicable 
by analogy to the prescription of actions brought 
against a warehouse-keeper by reason of loss, diminu- 
tion, damage or late delivery of goods. In case of 
total loss, prescription begins to run from the day on 
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which the warehouse-keeper has informed the depositor 
of such loss. 

Art. 424. — When a warehouse-keeper has given a 
warrant transferable by endorsement, and has taken 
the goods on deposit, the handing over of the warrant 
to him who, by virtue of such warrant, has the right 
to take over such goods, confers the same rights of 
property in the goods as the delivery of the goods 
themselves. 



Section 6 
Of the Business of Carriers 

Art. 425. — A carrier is he who, as a business, under- 
takes to bring about the carriage of goods by land, 
river, or inland watercourses. 

Art. 426. — The carrier may demand the drawing up 
of a way-bill, which must contain — 

(i.) The place and time of its being so drawn up ; 

(ii.) The name and address of the carrier ; 

(iii.) The name of the person to whom the goods 
must be delivered (consignee) ; 

(iv.) The place of delivery of the goods ; 

(v.) The description of the goods, so far as its 
quality, quantity, and characteristics are concerned ; 

(vi.) The description of the papers which must 
accompany them for the purposes of custom house, 
taxing office, and police examination ; 
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(vii.) Provisions made for tlie rate of carriage, and 
if the latter has been paid in advance, a note of such 
payment ; 

(viii.) Any special agreements made on other points, 
especially regarding the time in which the transport 
is to be effected, regarding the damages payable in the 
case of late delivery and the repayment of expenses 
due on the goods ; 

(ix.) The signature of the sender ; mechanical repro- 
duction of such signature is allowed. 

The sender is responsible to the carrier for the 
accuracy and completeness of the way-bill. 

Art. 427. — The sender is obliged to hand over to 
the carrier all papers which ought to accompany the 
way-bill, and which are necessary before delivery of 
the goods for the formalities of the custom-house, 
tax, and police. 

He is responsible to the carrier, unless the latter is 
at fault, for the consequences resulting from the defect, 
inaccuracy, and insufficiency of such papers. 

Art. 428. — When no agreement has been made as to 
the time a carrier ought to take in effecting a trans- 
port, local custom determines the time in which he 
ought to arrive at his destination ; in default of local 
custom, it must be regulated by circumstances. 

If the starting or continuation of the journey is 
temporarily hindered through no fault on the part of 
the sender, the latter may withdraw from the contract ; 
he is, however, bound, if the carrier is not to blame, 
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to indemnify him for the expense of preparing for the 
journey, of re-unloading, and of the portion of the 
journey already accomplished. The amount of the in- 
demnity is regulated by local custom ; in default of 
local custom, an indemnity according to the circum- 
stances will be allowed. 

Art. 429. — A carrier is responsible for damage for 
loss or deterioration in value to goods from the 
moment he receives them till the time they are 
delivered, as well as for delay in delivery, unless such 
loss, deterioration, or delay result from circumstances 
which the precaution of a careful carrier could not 
avoid. 

A carrier is not responsible for loss or damage to 
valuables, objects of art, money, or paper securities, 
unless the nature or value of such goods has been 
pointed out to him at the time they were handed 
over to him. 

Art. 430. — When the contract stipulates that the 
carrier owes an indemnity for the total or partial loss 
of the goods, such indemnity will amount to the current 
trade value, or, in default of a current trade value, to 
the current value of goods of the same kind and the 
same nature in the locality and at the time delivery 
ought to have been made ; a deduction must be made 
of what is saved on account of such loss in custom 
duty and other costs, as well as charges for carriage. 

In case of damage, the indemnity will consist of 
the differences between the selling value of the goods 

N 
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in their damaged condition and their current trade 
value or the current value of goods of the same 
kind and nature in the locality and at the time agreed 
upon for delivering them ; a deduction may be made 
of the saving effected upon custom-house duty and 
other costs, as well as charges for carriage. 

When damage results from the fraud or pure negli- 
gence of the carrier, compensation for the whole 
damage may be demanded from him. 

Art. 431. — A carrier is responsible for an offence 
committed by his own servants or by other persons 
whom he may use to effect the carriage, to the same 
extent as if it were his own personal fault. 

Art. 432. — When a carrier has sent to another 
carrier goods whose transport he has undertaken to 
effect, so that the latter may continue such transport, 
the first carrier is responsible for the carriage till 
delivery to the consignee. 

The second carrier, by the sole fact of his taking 
over the goods and original way-bill, accepts the condi- 
tions of the said way-bill ; he undertakes the personal 
responsibility of effecting the carriage according to 
such conditions. 

If one of the interested carriers paid indemnity 
by virtue of the preceding enactments, he has a right 
of action against the author of such damage. 

If the author of such damage cannot be discovered, 
each of the carriers is bound to share in paying 
for the damage in proportion to his share of the 
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carriage, unless lie can show that such damage was 
not done during such part of the carriage as was 
effected by him. 

Art. 433. — The sender may order the carrier to hold 
the goods, or return them, or deliver them to another 
consignee than the one indicated in the way-bill. Any 
additional expense resulting from such orders must be 
paid to the carrier. 

The right of the sender over the goods is lost when, 
after the arrival of the goods at the place they are 
to be delivered, the way-bill is sent to the consignee, 
or if the latter, in conformity with art. 435, brings 
an action against the carrier. In such case the 
carrier must only follow the instructions of the con- 
signee, and is responsible for the goods to the latter. 
Art. 434. — The consignee has the right, before the 
arrival of the goods at the place of delivery, to take 
all necessary steps for the safety of the goods, so far 
as regards the carrier, and to give the latter all 
necessary instructions to this end. 

He cannot, however, demand the delivery of goods 
before their arrival at their destination, unless the 
sender authorize the carrier to make such delivery. 

Art. 435. — After the arrival of the goods at the 
place of their destination, the consignee may maintain 
in his own name against the carrier, either in his 
own interest or in that of a third party, any rights 
arising from the contract of carriage, on condition 
that he himself has fulfilled all its conditions. 



i8o THE COMMERCIAL CODE 

He is specially entitled to ask the carrier to hand 
over the way-bill and to deliver the goods. 

This right is lost when the sender has given in- 
structions to the carrier contrary to those permitted 
by art. 433. 

Art. 436. — By accepting the goods and the way- 
bill, the consignee is bound to pay the carrier in 
accordance with the terms of such way-bill. 

Art. 437. — If the consignee of the goods cannot be 
found or refuses delivery, or if there is any obstacle 
to delivery, the carrier ought immediately to notify 
the sender and take his orders. 

If this, however, cannot be done owing to circum- 
stances, or if the sender has delayed in giving his 
instructions, or if the order given cannot be executed, 
the carrier has the right to send the goods to a public 
warehouse or deposit them in any other place equally 
secure. He can, when the goods are liable to deteriorate 
by keeping, or if there is danger in delaying, have 
them sold in conformity with jyars. 2 and 4 of art. 373. 

When such consigning or sale has taken place, the 
carrier ought to immediately give notice to the sender 
and consignee unless such a thing is impossible ; if 
he omits to do so, he is answerable in damages. 

Art, 438. — Claims against the carrier resulting from 
a contract of carriage of goods are lost by payment 
of the price of carriage, as well as other expenses 
connected with the goods. 

This enactment is not applicable if the damage or 
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diminution of the goods is ascertained before delivery 
by officially nominated experts. 

Wben damage or diminution of goods is not at 
once noticeable at tbe moment of reception, the 
carrier may be held answerable, even after delivery 
of the goods and payment of the price of carriage, if 
damage has arisen between the carrier taking the 
goods into his keeping and its delivery, and if the 
demand founded on the estimate of damage made by 
the officially nominated experts is made immediately 
after its discovery and within a week after its reception 
at latest. When the carrier has been notified of the 
defect when it is discovered and within the time 
indicated above, it will be sufficient to request the 
estimate immediately after the time when it will be 
possible, under ordinary circumstances, to get an 
answer from the carrier. 

The costs of an estimate demanded by the con- 
signee must be borne by the carrier if, loss or 
damage is found for which he is responsible. 

The carrier cannot claim rights under these enact- 
ments when damage results through his own fault or 
through serious negligence. 

Art. 439. — The enactments of art. 414 are applicable 
by analogy to the time within which action against 
the carrier, by reason of loss, diminution, damage, or 
late delivery of goods, must be brought. This pro- 
vision has no reference to actions referred to in 
art. ^52, par. 3. 
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Art. 440. — A carrier has a right of lien on goods 
for all outlay connected with their carriage, especially 
for transport, storage, and custom-house expenses and 
all other dishursements, as well as for advances made 
on goods. 

This right of lien exists so long as the carrier has 
the goods in his possession, especially so long as he 
can dispose of them by means of bills of lading, 
freight, or warrants. 

Right of lien remains even after delivery, so long 
as the carrier has it declared so by the Court within 
three days of such delivery, and that the goods are 
still in the possession of the consignee. 

Notice of sale of the lien, so far as set out in art. 
1234, 'par. 1, of the Civil Code, as well as notices 
referred to in arts. 1237 and 1241 of the said Code, 
ought to be addressed to the consignee. 

When the latter cannot be discovered, or if he 
refuses to accept the goods, notice ought to be 
addressed to the sender. 

Art. 441. — When there is no stipulation to the 
contrary in the way-bill, the last carrier ought at 
the time of delivery to collect the sums due to his 
predecessors, as well as those which must be deducted 
from the goods, and exercise their rights, especially 
that of lien. Preceding carriers' rights of lien subsist 
as long as those of the last carrier. 

If a preceding carrier receives satisfaction from his 
successor, his claims and right of lien pass to the latter. 
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Claims and rights of lien of the sender pass in the 
same manner to the following sender and carrier. 

Art. 442. — A carrier who delivers goods without 
being paid, and does not prove his right of lien to 
the Court within three days of delivery, is answerable 
to his predecessors. He loses, as well as the former 
carriers and senders do, all recourse to his predecessors. 

His action against the consignee is, however, still 
maintainable. 

Art. 443. — If there are several rights of lien existing 
on the same goods, originating by virtue of arts. 397, 
410, 421 and 440, among those of such rights arising 
from the sending or transport of goods, precedence 
is given to a later right over a former one. 

These rights of lien take precedence over the rights 
of an agent and a warehouse-keeper, which are not 
founded on the actual contract of transport, as well 
as over the rights of the forwarding agent and carrier 
for advances. 

Art. 444. — In the course of his duty to deliver 
goods a way-bill may be drawn up by the carrier. 

Art. 445. — The way-bill must contain — 

(i.) The place and day of its being drawn up ; 

(ii.) The name and address of the carrier ; 

(iii.) The name of the sender ; 

(iv.) The name of him to whom or to whose order 
the goods must be delivered; the sender is to be 
considered as such person when the way-bill is left 
open in this respect ; 
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(v.) The place where the goods are to be deliyered ; 
(tI.) a description of the quality, quantity, and 
characteristics of the goods ; 

(yii.) The provisions relating to the price of trans- 
port and sums to be deducted from the goods, as well 
as in the case of paying the cost of transport in 
advance, a memorandum noting such payment. 
The way-bill must be signed by the carrier. 
Upon demand the sender ought to hand over to 
the carrier a copy of such way-bill signed by him. 

Art. 446. — The way-bill regulates the relationship 
between the carrier and the consignee ; the provisions 
of the contract of transport not set out in the way- 
bill have no effect as regards the consignee, unless 
such way-bill expressly refers to it. The relationship 
between the carrier and the sender is regulated by 
the contract of transport. 

Art. 447. — The right of receiving the goods belongs 
to him to whom they ought to be delivered according 
to the way-bill, or, if the latter is in order, to him to 
whom it has been transmitted by indorsement. 

He who is entitled to receive may, before the arrival 
of the goods at the place where they ought to be 
delivered, exercise the rights which, in default of 
there being a way-bill, belong to the sender, relating 
to the power of disposing of the goods. 

The carrier cannot follow the orders given him by 
the sender to stop the goods, to return them or 
deliver them to a consignee other than he who is 
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indicated on the way-bill, unless sucli way-bill is 
given back to him ; if he neglects such duty, he is 
responsible for the goods to the legitimate possessor 
of such way-bill. 

Art. 448. — The carrier is only bound to deliver 
goods on the way-bill being returned to him, with 
an attestation that the goods have been delivered. 

Art. 449. — In the case of art. 432, ■par. 1, the last 
carrier charged with the carriage of goods by virtue 
of a way-bill, is bound by the terms of such way-bill. 

Art. 450. — The delivery of a way-bill to him who 
by virtue of such way-bill is entitled to receive the 
goods, produces, when the goods are in charge of the 
carrier, the same effect, so far as the acquisition of 
right over goods is concerned, as the actual delivery 
of such goods. 

Art. 451. — The provisions of arts. 426-450 are also 
applicable to the case of a trader, who, without being 
a carrier, undertakes in the course of carrying on his 
business to effect a transport of goods by land, by 
river, or other inland watercourses. 

Art. 452. — The enactments of the present section 
are not applicable to the carriage of goods by the 
postal administrations of the Empire or Federal States. 

Such administrations are not commercial within the 
meaning of this Code. 
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Section 7 

Of the Conveyance of Goods and Persons by Bail 

Art. 453. — A railway serving tke public for the 
conveyance of goods cannot refuse to undertake their 
transport to any station situated within the G-erman 
Empire, and arranged for the transport of goods so 
long as — 

(i.) The sender submits himself to the conditions 
of transport in force and to the general regulations 
of the railway ; 

(ii.) The transport is not forbidden by decree of 
the Court or for reasons of public order ; 

(iii.) The goods are of a kind that can be conveyed 
in accordance with the regular working of a railway 
and the regulations as to its traffic ; 

(iv.) The conveyance can be effected by ordinary 
means ; 

(v.) Conveyance is not prevented by circumstances 
which are to be considered as vis major. 

Eailways are not bound to undertake the conveyance 
of goods unless such transport can take place at 
once. The extent to which they are bound to tem- 
porarily keep goods whose transport cannot be at once 
effected is determined by the regulations affecting 
railway traffic. 

Goods are forwarded in the order they are received 
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for transport, unless serious reasons or public interest 
authorize making an exception. 

All acts contrary to the enactments above set forth 
give a right to demand compensation in damages. 

Art. 454. — The enactments of the preceding section 
must be applied to the contract of transport of public 
railways for the transport of goods, unless the present 
section or the regulations affecting railway traffic 
enact to the contrary. 

Art. 455. — At request of the sender, the railway is 
bound to certify on a duplicate of the way-bill the 
reception of the goods, indicating the day on which 
they were received for transmission. The duplicate 
ought to be presented by the sender at the same time 
as the way-bill. 

If a duplicate of the way-bill has been made, the 
sender has only the right of disposing of the goods 
in the manner indicated in art. 433 when he produces 
such duplicate. If the railway obeys the instructions 
of the sender without having the duplicate presented 
to it, it is answerable ici damages which the consignee 
may sustain, and to whom the sender has delivered 
the right to the goods. 

Art. 456. — The railway is answerable for damage 
resulting from the loss or deterioration in value 
sustained by goods in the interval between receipt 
and delivery, unless such damage has been caused 
by the fault of him who had the right of disposing 
of them as he liked, or by reason of obeying the 
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orders of such person, for whicli the railway cannot 
be held responsible, or by reason of vis majw, or by 
the inherent aature of the goods, especially by 
decay, waste, or leakage. 

The enactments of art. 4S,d,par. 2, are also applicable. 

Art. 457.— When, by virtue of a contract of convey- 
ance, the railway owes an idemnity for the partial or 
total loss of the goods, this idemnity must be 
equivalent to the current value, or, in default of 
there being a current value, to the value that goods 
of the same kind and nature possess at the time and 
place they were to be accepted; the payment made 
for custom-house and other expenses must be added, 
including those of transport. In case of damage, 
compensation for reduction of the value described in 
par. 1 must be made. 

If the damage is done deliberately, or by the 
grave negligence of the railway, indemnification for 
the entire damage may be demanded. 

Art. 458. — The railway is answerable for the acts 
of its agents and other persons it employs to efiect 
the carriage of goods. 

Art, 459. — The railway is not responsible : — 

(i.) For what may happen to goods which, after 
the regulations of the tariff, or by reason of an 
agreement with the sender, set out in the way-bill, 
are carried in open trucks, and sustain injuries 
arising from the danger which is inseparable from 
this sort of transport ; 
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(ii.) For what may happen to goods whose nature 
demands special packing to preserve them from loss 
or damage during their conveyance, but which, in 
accordance with the explanation of the sender, set 
out in the way-bill, have been delivered for transport 
without being packed, or packed defectively, and 
sustain injuries arising from the danger which is 
inseparable from such defective packing ; 

(iii.) For what may happen to goods whose loading 
or unloading in accordance with the regulations in 
the tariff or by reason of an agreement set out in 
the way-bill with the sender, is supervised by the 
sender or the consignee, and sustain injuries arising 
from the danger which is inseparable from such 
loading or unloading or from defective loading ; 

(iv.) For what may happen to goods which on 
account of their peculiar nature are particularly 
susceptible to loss or damage, especially on account 
of breakage, rust, internal decay, extraordinary 
leakage and becoming dried up, or getting scattered 
about, sustain injuries arising from such danger; 

(v.) For what may happen to live-stock which 
sustains injuries arising from the danger to which 
such live-stock is exposed in its transport; 

(vi.) For what may happen' to goods and live-stock, 
which, in accordance with railway traffic regulations, 
or the tariff, or an agreement with the sender and 
set out in the way-bill, have been accompanied 
by an attendant, and sustain injuries arising from 
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the danger which they wished to ward off in having 
them so accompanied. 

When damage has been sustained which from the 
circumstances may result from one of the dangers in 
question in -par. 1, it is admitted that it has been 
really caused by this danger. 

Freedom from responsibility cannot be established 
on the strength of this enactment, if damages result 
through fault of the railway. 

Art. 460, — To goods which naturally undergo a 
diminution of their weight at the time of their 
transport, the obligations under which the railway 
lies to answer for loss of weight within the limits of 
a rate fixed by the railway traffic regulations are not 
applicable. 

The usual rate, when several parcels are sent by 
one and the same way-bill, is fixed for each indi- 
vidual parcel to the extent that the weight of each 
parcel is indicated in the way-bill or can be proved 
in some other way. 

There can be no restriction of responsibility when 
the loss, judging from circumstances, has not occurred 
on account of the natural condition of the goods and 
that the usual rate is inconsistent with such condition 
or with the other circumstances of the case in 
question. 

When there is total loss of goods, no deduction by 
reason of loss of weight can be made. 

Art. 461. — Eailways can, by making special terms 
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(exceptional tariff), fix a maximum of indemnity for 
loss or damage, so long as sucli exceptional tariff is 
published, and contains, compared with ordinary rail- 
way rates, a reduced price for the entire conveyance, 
and is applicable along the whole line of transport. 

When the damage has been caused deliberately or 
through grave negligence on the part of the railway, 
it cannot restrict its indemnity to the fixed maximum. 

Art. 462. — The extent to which, in case of loss or 
damage to valuables, objects of art, money or paper 
securities, indemnity may be restricted to a maximum, 
is determined by regulations affecting railway traffic. 
The enactment of art. 461, far. 2, is applicable by 
analogy. 

Art. 463. — If the particular interest in the delivery 
is expressed in the way-bill, luggage-ticket, or for- 
warding-receipt, in accordance with the provisions 
affecting the regulation of railway traffic, in case of 
loss or damage to goods, besides the damage provided 
for in art. 457, igars. 1, 2, the amount so expressed 
may be demanded. 

When indemnity has been fixed at a maximum in 
accordance with the provisions of arts. 461 and 462, 
a claim for compensation over and above such amount 
cannot be made. 

Art. 464. — When loss or deterioration is not recogni- 
zable from the outside the moment the goods have been 
accepted by the consignee, no claims can be enforced 
against the railway, in accordance with art. 438, ipar. 3, 
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unless during the week following tlie acceptance, and 
to get the defect Terifled, a request for a judicial ex- 
amination of the goods by experts has been made, 
and written request has been made to the railway by 
them to institute an inquiry in accordance with the 
regulations affecting railway traf&c. 

If the damage has been occasioned designedly, or 
through grave negligence on the part of the railway, 
the latter cannot claim the protection of the above 
enactments. 

Art. 465.— Eailways are not responsible for luggage 
given to them to convey, unless claimed at the station 
of destination within eight days of the arrival of the 
train by which it was sent. 

The extent to which, in case of loss of or damage to 
luggage, the indemnity due may be restricted to a 
maximum, is fixed by the railway traffic regulations. 
When the damage has been caused designedly, or 
through negligence, restriction to a maximum cannot 
be enforced. 

For loss or damage to luggage that has not been 
handed over for delivery, as well as for things left in 
the carriages, the railway is not responsible unless it 
is through its fault. 

Art, 466. — A railway is responsible for damage re- 
sulting from not delivering within the right time, 
unless such delay arises from an event not occasioned 
by the railway, and which it was not its duty to 
prevent. 
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Damages are only payable to the extent that they 
do not exceed the sum declared as the value of the 
goods delivered, in accordance with the regulations 
affecting railway traffic, either in the way-bill or in 
the luggage or forwarding ticket, and, in default of 
such declaration, to the extent that they do not 
exceed the price of conveyance. In the case of 
luggage, the regulations affecting railway traffic may 
replace the price of transport with any sort of maxi- 
mum price. 

The extent to which, without proof of the damage, 
compensation may be fixed, is determined by the regu- 
lations affecting railway traffic. 

Art. 467. — When articles excluded from conveyance 
or only allowed to be conveyed under certain con- 
ditions, are handed over for conveyance with an inaccu- 
rate or incomplete description of them, or the sender 
has omitted to take the precautionary measures 
prescribed for such articles, the responsibility of the 
railway arising out of the way-bill no longer exists. 

Art. 468. — When the way-bill contains as place of 
delivery one not situated on the railway line, it may 
be stipulated that such railway only has the responsi- 
bility of conveying as carrier till the last station on 
its line, and for the rest of the journey the sender 
takes all risk. 

Art. 469. — When by virtue of one and the same 
way-bill conveyance has been effected in accord- 
ance with art. 432, par. 2, by several railway lines, 

o 
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claims arising from the contract of transport can only 
be brought against the first railway, or against that 
which has received the goods in the last place, with 
the way-bill, or against the one on whose permanent 
way the damage was done, without prejudice to the 
rights of the various railway lines against each other. 

Any one claiming has the choice between the 
railways above-mentioned, such right to choose being 
lost when a claim is once made. 

By way of counter-claim, or by means of calcula- 
tion, the claims arising out of a contract to convey 
may be made against any other railway than the ones 
indicated, when the demand is founded on the same 
contract. 

Art. 470. — Claims by a railway to get itself paid 
the sum owing to it through an under-estimate for 
conveyance and other expenses, as well as claims 
against a railway for repayment of an over-estimate 
by the latter for price of conveyance and other 
expenses, cannot be brought after a year, so far as 
such claims arise through an inaccurate application 
of the tariff or a fault in calculation. Prescription 
begins to run from the day payment was made. 

Prescription to claims for repayment of the price 
of conveyance and other over-estimated expenses, as 
well as prescription to the claims mentioned in art. 
439, ■par. 1, is broken by a written demand to the 
railway company, making such claim. If such claim 
is met by a refusal, prescription' commences to run 
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from the day on whteh the railway has let the com- 
plainant know its decision in writing, and has returned 
to him papers sent by him to justify his claims. 

Other requests addressed either to the railway or 
any other competent authority do not interrupt pre- 
scription. 

Art. 471. — Obligations imposed on railways by 
virtue of the provisions of arts. 432, ipars. 1, 2 ; 438, 
439, 453, 455-470, can neither be excluded or modified 
by railway traffic regulations or by special contracts. 

All provisions contrary to the above enactments 
are null and void. It is the same with all agreements 
contrary to the provisions of the regulations affecting 
railway traffic. 

Art. 472. — Provisions relating to the transport of 
persons effected by railways are determined by the 
regulations affecting railway traffic. 

Art. 473. — If a question arises in reference to the 
running of a line open to the public which is not 
subject to the regulation affecting railways (narrow 
gauge railways), the conditions of transport as laid 
down by such company must be adhered to, each 
•time that arts. 453, 459, 460, 462-466, refer to the 
regulations affecting railway traffic. 

Such an undertaking is not submitted to the enact- 
ments of ar^. 453, except that it cannot refuse to 
undertake the carriage of goods on its line. 



BOOK IV 

MARITIME COMMERCE 

Section 1 

General Provisions 

Art. 474. — When a ship or a share of a ship 
destined for maritime commerce is transferred, the 
mode of transfer required by the principles of civil 
law for the transfer of property may be replaced by 
an agreement between the transferor and the transferee, 
stipulating that the property should pass at once to 
the transferee. 

Art. 476. — In all cases of transferring a ship or the 
share of a ship, each party to such transfer may 
demand that there be delivered to him at his own 
expense, a deed of transfer duly authenticated by the 
Court. 

Art. 476. — When a ship or share of a ship is trans- 
ferred while such ship is on a voyage, the position 
between the transferor and the transferee is, in 
absence of agreement to the contrary, that the profit 



MARITIME COMMERCE 197 

acquired during the voyage belongs to the transferee 
or the loss sustained during such voyage falls upon 
him. 

Art. 477. — The personal obligations of a vendor 
towards third parties are in no sense modified when 
it is a question of transferring a ship or part of a ship. 

Art. 478. — Ship's boats are to be considered appur- 
tenances to a ship. 

In case of doubt, all articles which are in the 
ship's inventory are considered as appurtenances. 

Art. 479. — Within the meaning of this fourth book, 
a ship must be considered as unseaworthy — 

(i.) When it is no longer in a condition to be 
repaired, when its repair is altogether impossible, or 
when it cannot be effected in the place where it 
happens to be, nor can it be taken to a port where 
such repair could be eflfected ; 

(ii.) When it is no longer worth the trouble of 
being repaired, when the cost of such repair, without 
deduction for the difference between old and new, 
would exceed three-quarters of its original value. 
When unseaworthiness supervenes during the course 
of a voyage, as original value must be considered 
that which the ship possessed at the ' beginning of 
the voyage; in other cases, that which it possessed 
before it became unseaworthy, or what value it would 
have had with proper equipment. 

Art. 480. — A ship's port is that from which it starts 
to undertake a voyage. 
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The enactments of this Code, which refer to the 
stopping of a ship in its port, may be extended by 
the laws of the Federal States to all or any of the 
ports of the district of such ship's port. 

Art. 481. — The captain, crew, as well as all persons 
employed on board a ship, are considered as forming 
a part of the ship's equipment. 

Art. 482. — The forced sale of a ship by auction 
cannot be ordered when the ship is ready to set sail. 
Nor can a ship ready to set sail be taken in execution. 
These enactments are not applicable when the debt 
for which the forced sale or the arrest ought to take 
place has been contracted on account of the voyage 
about to be undertaken. 

Art. 483. — When in this fourth book European 
ports are opposed to non-European ones, the former 
include all the ports on the Mediterranean, ^lack 
Sea, and the Sea of Azov. 



Section 2 
Of Ownership and Co-ownership 

Art. 484. — The owner is the proprietor of a ship 
serving for use in maritime commerce. 

Art. 485. — The owner is responsible for any damage 
caused by a member of the crew, in the exercise of 
his duty, to a third person. 

Art. 486. — Eesponsibility for a debt to a third 
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person does not rest on the owner personally, but on 
the ship and freight — 

(i.) When the debt is founded on a legal act con- 
cluded by the captain in his quality as such by virtue 
of his legal attributes, and not in virtue of a special 
agency ; 

(ii.) If the debt is founded on the non-execution 
or incomplete or defective execution of a contract 
concluded by the owner to the extent that the execu- 
tion of the contract belongs to the duties of the 
captain, it making no difference whether it is through 
the fault of a member of the crew or not, that the 
non-execution or incomplete or defective execution 
of the contract has occurred ; 

(iii.) If the debt arises through a fault of a member 
of the ship's crew. 

This provision is not applicable in cases (i.) and (ii.), 
when the owner himself is at fault regarding execution 
of the contract, or when he has specially guaranteed 
execution of it. 

Art. 487. — The owner is responsible for the debts 
of persons belonging to the ship's crew arising out 
of contracts for service and freight, not only to the 
extent of ship or freight, but also personally. 

Art. 488. — The owner as such may be sued before 
the Court of his ship's port {art. 480) for any debt, 
it making no difference whether he is personally 
liable or only to the extent of his ship freight. 

Art. 489. — If a ship belonging to several persons 
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is employed by them for a voyage on their common 
account, co-ownership is set up. 

When a ship belongs to a trading company, enact- 
ments concerning co-ownership are not applicable. 

Art. 490. — The legal relationship between co-owners 
is regulated in the first place by the contract they 
have made between themselves. If no contract has 
been made, the following enactments are applicable. 

Art. 491. — Resolutions of the co-owners are necessary 
for transacting the business of the co-ownership. The 
majority of voices decide. Votes are counted accord- 
ing to the number of shares in the ship. A majority 
for a resolution is considered as forthcoming if the 
person or persons who have voted for such resolution, 
together possess more than one-half of the whole 
ship. 

The resolutions must be passed by a unanimity of 
votes of the co-owners, when they have for their 
object the modification of the contract of co-ownership, 
or they are contrary to the provisions contained in 
such contract, or are foreign to the object of the 
co-ownership. 

Art. 492. — A resolution formed by a majority may 
nominate a manager to carry on the business of the 
co-ownership. When such a manager is not a co- 
owner, the resolution appointing him must be by 
unanimous vote. 

The appointment of a manager may be revoked at 
any time by a majority of votes, without prejudice to 
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the indemnity to which he is entitled by virtue of his 
contract. 

Art. 493. — With reference to a third person, a 
manager is, by virtue of his appointment, authorized 
to undertake all transactions and do all acts which 
the carrying on the business of a co-ownership usually 
entails. 

The authority specially extends to the equipment, 
maintenance, and letting of a ship, insuring the 
freight, equipment expenses, expenses of average, as 
well as such receipt of money as is usual in the 
conduct of the business of co-ownership. 

A manager may, to the same extent, represent the 
co-ownership in legal proceedings. 

He may appoint and dismiss the captain; the 
captain must submit to his order and not to those of 
the other co-owners. 

A manager may not, without being specially 
authorized, render the co-owners or certain of them 
liable on bills of exchange, nor borrow nor sell the 
ship or shares of the ship, nor give it in pledge, nor 
insure it in whole or in part. 

^rt. 494. — Through any legal act which a manager 
as such has concluded within the limits of his authority, 
a co-ownership acquires rights and incurs obliga- 
tions if the act has been concluded without reference 
to any special co-owners. 

When co-owners have contracted an obligation by 
virtue of a transaction concluded by their manager. 
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such co-o-wners are bound to exactly the same extent 
as if they had concluded the transaction them- 
selves. 

Art. 495. — A co-ownership can only maintain 
against a third person the restrictions or authority 
mentioned in art. 493, if such third person knew of 
such restriction when the transaction was concluded. 

Art. 496. — A manager is bound to observe, so far 
as regards the co-ownership, the restrictions the latter 
has imposed upon the extent of his authority; he 
must also keep to the resolutions formed, and put 
them into execution. 

Moreover, the extent of his authority is determined, 
even regarding the co-ownership, by the enactments 
of art. 493, with the restriction that he ought always 
to ask from the co-ownership. preliminary instructions 
for new voyages and undertakings, for extraordinary 
repairs, as well as for the appointment and dismissal 
of the captain. 

Art. 497. — A manager is expected to bring to bear 
upon the affairs of the ownership the case of an 
ordinarily careful owner. 

Art. 498. — A manager ought to keep a special book 
concerning his management of the business of the 
co-ownership, and keep any documents in corroboration. 
He is equally bound to give information to each 
co-owner, on demand, about everything concerning 
the co-ownership, especially about the ship, the voyage, 
and the ship's equipment; it ought to permit him 
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to inspect at any time all books, letters,^ and papers 
referring to the co-ownership. 

Art. 499. — A manager is bound at any time to 
render an account to the co-ownership each time it 
so demands. 

The acceptation of such accounts and the approval 
of the management of the manager by the majority, 
does not prevent the minority from claiming their 
rights. 

Art. 500. — Each co-owner ought to contribute, in 
proportion to his share in the ship, towards the ex- 
penses of the co-ownership, especially towards the 
expenses of the equipment and repair of the ship. 

When a co-owner is late in paying his share, 
and when the other co-owners have advanced the 
money for him, he owes interest to the latter from 
the time when such advance was made. On account 
of this advance, the co-owners acquire an interest 
in the share of the ship belonging to the co-owner 
late in paying. If they get such interest insured, 
the co-owner thus putting off payment will have to 
reimburse costs of insurance. 

Art. 601. — If the undertaking of a new voyage, or, 
at the end of the voyage, repair of the ship, or the 
indemnification of a creditor, to whom the co-owner- 
ship is liable only to the extent of the ship and 
freight, has been decided on, each co-owner who has 
not been a party to such decision may free himself 
from payment of the sum payable in executing the 
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decision arrived at, by abandoning bis sbare of the 
ship and renouncing all claim to profits. 

The co-owner who wishes to make use of this 
privilege must give notice to the other co-owners, 
or to the manager, by judicial or notarial deed, within 
three days following the formation of the resolution, 
or, if he was not present at the time of such decision 
or was not represented, in the three days which follow 
the notice sent him of it. 

The share in the ship thus given up, falls into the 
possession of the other co-owners, in proportion to the 
value of the shares they possess in the ship. 

Art. 502. — The sharing of profits and losses is 
effected in proportion to the value of the shares in 
the ship. 

The calculation of profit and loss and the payment 
of profit takes place every time the ship returns to 
its port, or every time it finishes its voyage in another 
port, and the crew has been paid off. 

In addition to this, money which has been taken 
even before such time ought to be shared among the 
co-owners in proportion to their share in the ship, 
so long as such money is not wanted to cover later 
expenses or to pay co-owners who are also creditors 
of the co-ownership. 

Art. 503. — Every co-owner may at any time, and 
without the consent of the other co-owners, alienate 
in whole or in part his share in the ship. 

The alienation of and share in the ship involving 
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the loss to the right of carrying the Imperial flag, 
cannot be effected without the consent of all the 
co-owners. 

Art. 504. — A co-owner who has transferred his share 
in the ship, is considered from the point of view of 
the other co-owners as co-proprietor, so long as neither 
he nor the transferee have given notice of such 
transfer to the co-owners or the manager, and remains 
bound as such with regard to the other co-owners for 
any engagements contracted before notice has been 
given. 

Nevertheless, the transferee of the share in the 
ship is already bound with regard to the other co- 
owners from the time of transfer. 

He must admit the validity against himself, as if 
he were the seller, of the provisions of the contract 
of co-ownership, of the resolutions come to and the 
business done ; the other co-owners may besides make 
good claim against the transferee for all obligations 
the vendor was subject as co-owner by reason of his 
transferred share in the ship, without prejudice to 
the right possessed by the transferee to demand a 
guarantee from the seller. 

Art. 605. — ^A change in the persons of the co-owners 
has no effect upon the continuation of the co-owner- 
ship. 

The death or bankruptcy of a co-owner does not 
entail the dissolution of the co-ownership. 

No legal notice may be served by one co-owner 
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on another, nor can a eo-owner be deprived of his 
rights. 

Art. 506. — The dissolution of a co-ownership may 
be effected by a majority of votes. A resolution to 
alienate the ship is equivalent to a resolution to 
dissolve co-ownership. 

If the dissolution of the co-ownership or alienation 
of the ship is resolved upon, the ship must be sold 
publicly. Such sale cannot take place except when 
the ship has not been chartered for a voyage, or 
when it is in its own port or in a port of the Empire. 

If, however, the ship is no longer in a condition to 
be repaired, or if it is not worth repairing (479), the 
alienation may take place, even if it is chartered and 
is in a foreign country. If a departure must be 
made from these enactments, the consent of all the co- 
owners is necessary. 

Art. 507. — Co-owners are not responsible as such to 
third persons, when their personal responsibility is in 
question, except in proportion to the value of their 
share in the ship. 

If a share in the ship is transferred, the vendor as 
well as the transferee are responsible for personal 
obligations in reference to such share of the ship, 
arising during the period between alienation and 
notice, which must be given in accordance with 
art. 504. 

Art. 508. — Co-owners may be summoned as such 
before the Court of the ship's port, it making no 
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difference whether the claim is raised by another 
co-owner or a third person. 

This enactment is also applicable when the claim 
has only been made against one of the co-owners or 
several of them. 

Art. 509. — An association of two or several persons 
with the object of constructing a ship at their common 
expense, and to use it for sea navigation, is regulated 
by the enactments of arts. 490, 491, 500, and 505, as 
well as art. 507, 'par. 2 ; art. 500 is also applicable to 
the cost of building a ship, 

A manager (492) may be appointed before the ship 
has been completed, in which case he has, from the 
moment of his appointment, the rights and duties of 
a manager in his relations with the future co-owner- 
ship. 

Art. 510. — He who fits out on his own account a 
ship not belonging to him for the purpose of carry- 
ing on maritime commerce, and sails it himself or 
hands it over to a captain, is considered as owner in 
his relations with third persons. 

The proprietor has no right to prevent any one 
claiming a debt against the ship, in the course of its 
employment, from making good his rights, unless 
such employment was illegal or the creditor is not 
acting in good faith. 
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Section 3 
Of the Captain 

Art. 511. — The master of the ship (ship's captain) 
is bound in everything connected with his service 
as such, especially in carrying out contracts he has 
entered into, to bring such care to bear as is expected 
from an ordinarily skilful captain. 

He is answerable for all damage occurring through 
his fault, especially for such as is sustained through 
neglect of duties incumbent on him by virtue of this 
and the following sections. 

Art. 512. — This responsibility of the captain extends 
not only to the owner, but also to the charterer, the 
unloader, the consignee, any passenger, the crew, and 
any creditor of the ship, especially to a bottomry 
bond-holder. 

The captain will not be freed from his responsibility 
to the persons above mentioned because he has acted 
upon the instructions of his owner. 

By giving such instructions the owner becomes 
personally responsible, if when giving them he was 
aware of what the result might be. 

Art. 613. — A captain must before the voyage 
begins take care that the ship is seaworthy, that it is 
well-appointed and equipped, properly manned and 
victualled, and that he has on board all necessary 
papers regarding the ship, crew, and cargo. 
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Art. 514. — The captain ought to look to the condition 
of the necessary apparatus for loading and unloading, 
as well as the stowage, even when the stowage is 
done by special stevedores. 

Care must be taken that the ship is not overloaded, 
and that it is provided with ballast and all necessary 
apparatus. 

Art. 515. — When the captain in a foreign country 
does not observe the laws in force there, especially 
those concerning police, taxes, and custom house, he 
is responsible for any damage resulting therefrom. 

He is equally responsible for damage resulting 
from the fact of having loaded goods which he knew 
or must have known were contraband of war. 

Art. 516. — As soon as the ship is ready to start, 
the captain must set sail on the first favourable 
opportunity. 

Even if he is prevented through illness or other 
reasons from conducting the ship, he must not delay 
starting on or discontinue a voyage; he must, more- 
over, if time and circumstances permit, get further 
instructions from the owner, make him aware of the 
impediment without delay, and take meanwhile 
necessary steps, or, if there is no time, gfet himself re- 
placed by another captain. He is only responsible 
for this substitute so far as he is to blame in choosing 
him. 

Art. 617. — From the beginning of loading till the 
end of discharging, the captain must not leave the 

p 
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ship at the same time as the pilot except in a case of 
urgency ; he must in such case choose before, from the 
officers or crew, a suitable substitute to take his 
place. 

The same holds good before the beginning of load- 
ing and after the end of discharging, when the ship 
lays in an unsafe harbour or roadstead. 

In case of graye danger, or when the ship is at sea, 
the captain ought to be on deck, unless his absence is 
justified by urgent necessity. 

Art. 518. — If a captain in time of danger thinks 
proper to call a council of the ship's officers, he is in 
no way bound by any decision arrived at ; he remains 
always responsible for orders given by him. 

Art. 519. — A journal must be kept on every ship, 
in which all notable events of each voyage ought to 
be written from the moment when either the freight 
or the ballast has begun to be taken on board. 

The journal must be kept under the supervision of 
the captain by the pilot, and if the latter is prevented, 
by the captain himself or by a capable member of the 
crew chosen by the captain and under his supervision. 

Art. 520. — From day to day must be noted in the 
journal — 

The state of the wind and weather ; 

The course taken by the ship and the distance 

traversed ; 
The ascertained latitude and longitude ; 
The height of water in the pumps. 
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In addition there ought to be written in the 
journal — 

The depth of water fathomed by the sounding 

line ; 
Every boarding of a pilot, with the time of his 

arrival and of his leaving ; 
Any change in the ship's crew ; 
The resolutions passed in a council of officers ; 
All accidents happening to a ship or cargo, and 
a description of how they occurred. 
There must also be written all punishable acts com- 
mitted on the ship and the penalties meted out, for 
them, as well as the births and deaths that take place. 
Entries must be made every day if nothing 
prevents. 

The journal must be signed by the captain and pilot. 
Art. 521. — Federal States may enact that the keep- 
ing of a log-book is not necessary for small boats 
(coasters and such like). 

Art. 522. — The captain ought, by reason of accidents 
that happen during a voyage that entail as consequences 
loss or damage to the ship or cargo, the taking refuge 
in a port, or other injury, to make a declaration with 
the assistance of all the members of the crew, or a 
sufficient number of them. 

The declaration must be made without delay — 
At the port of destination, or if there are several 
such ports, at that one at which the ship first 
arrives after the accident ; 
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At any port of safety, if the ship can be repaired 

or discharged there ; 
At the first convenient place, if the voyage ends 
before the port of destination is reached. 

If the captain is dead, or unable to make such 
declaration, the officer of the ship next in rank to 
him is authorized to make it. 

Art. 523. — The declaration ought to contain an ac- 
count of the important events of the voyage, especially 
the detailed and complete account of accidents sus- 
tained, showing the means employed for preventing 
and diminishing the damage. 

Art. 524. — Wherever this Code may be enforced, the 
declaration ought to be made before the proper 
tribunal, with the addition of the ship's journal and a 
list of all the members of the crew. 

The Court must receive the declaration as soon after 
getting notice as possible. 

The time fixed for receiving it will be officially 
published in the prescribed forms, unless circum- 
stances do not permit of so long a delay. 

Persons interested in the ship or the cargo, as well 
as all those affected in any way by the accident, have 
the right to be present in person or by representative 
at the making of the declaration. 

The declaration is made with the journal as its 
foundation. If the journal cannot be produced, or if 
it has not been kept, the reason ought to be given. 

Art. 525. — The judge is authorized to listen to as 
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witnesses other members of the crew than those who 
have presented themselves, if he thinks their evidence 
necessary; he may also, for his better information, 
question the captain as well as every other member of 
the crew. 

The captain and other members of the crew who 
have been called must make their depositions on 
oath. 

A written report of the proceedings at the making 
of a declaration must be made and kept, and a certified 
copy sent to each interested person at his request. 

Art. 526. — The legal acts which the captain performs 
while the ship is still in its own port do not bind the 
owner, except when the captain has acted in virtue of 
a mandate or there exists another special reason. 

The captain may engage the crew even in the ship's 
port. 

Art. 527. — When a ship is out of its own port, the 
captain has the right, so far as regards third persons, 
in virtue of his appointment to undertake all legal 
acts on the owner's account, which have for their object 
the equipment, manning, victualling, and maintenance 
of a ship, and especially the continuation of the 
voyage. 

The right extends also to the making of contracts 
of freighting, and also the right to bring such actions 
as are within the limit of a captain's province. 

Art, 528. — The captain cannot borrow, buy on credit, 
or conclude credit operations of any kind, except 
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when it is necessary for preservation of the sMp and 
for finishing the voyage, and then only to such an 
extent as necessity compels. 

He cannot contract a bottomry loan except when it 
is necessary for finishing the voyage, and then only 
to such an extent as necessity compels. 

The validity of the transaction concluded neither 
depends on the actual employment of money, nor the 
choice made by the captain among several ways of 
getting credit, nor that the necessary money was at 
the disposal of the captain, unless the third person 
acted in bad faith. 

Art. 529. — Unless he has been specially authorized 
(art. 486, 'par. 1, (i.)) to do so, the captain cannot do 
acts in virtue of which he pledges the personal credit 
of the owner, and especially cannot bind him by giving 
bills of exchange. 

Eules of conduct and instructions for service which 
the captain receives from the owner, are not enough 
on which to found the personal responsibility of the 
owner to any third person. 

Art. 530. — The captain only has authority to sell 
the ship in case of absolute necessity, or only after it 
has been so decreed by the local Court after hearing 
experts, and having consulted with the German 
consul, if there is one. 

If there is no authority, judicial or any other kind, 
in the place to make an inquiry, the captain, for his 
own justification, ought to get the opinion of experts. 
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and if that is not possible, furnish himself with other 
proofs. 

The sale must be effected publicly. 

Art. 531, — An owner who has limited the authority 
of the captain can only oppose the non-observance of 
such limitations against a third person, if such limita- 
tion was known to the third person. 

Art. 533. — If the captain has made advances out of 
his own pocket on account of the owner without special 
authority to do so, or when he has bound himself 
personally, he has no more right against the owner 
for repayment than a third person would have. 

Art. 633. — A legal act which the captain does in 
his capacity of master of the ship and within the 
legal limits of his authority, whether they have been 
sketched out or not by the owner, confers on the latter 
rights against any third party, and his own respon- 
sibility extends to his ship and freight. 

A legal act does not bind the captain personally, 
unless he has guaranteed its execution, or he has 
exceeded his authority. The captain's responsibility, 
as set out in arts. 511 and 512, is not affected by this 
article. 

Art. 634. — The enactments of arts. 526 — 530, re- 
lating to the extent of the captain's authority, are 
equally applicable to the owner, unless the latter has 
restricted them. 

The captain is obliged to keep the owner constantly 
informed of the condition of the ship, of the events of 
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the voyage, the contracts entered into and actions 
in suspense, and to ask instructions from him in all 
important cases, so far as circumstances permit, 
especially in the cases of arts. 528 and 530, or when 
he finds himself obliged to change the course of or 
interrupt the voyage, or on the occasion of unusual 
repairs or purchases. 

As for extraordinary repairs and purchases, even if 
he can provide for them with the means of the owner 
at his disposal, he must only have recourse to them 
in case of necessity. 

If to provide for some necessity he cannot get the 
necessary money otherwise than giving a bottomry 
bond or selling apparatus and supplies which can be 
dispensed with, he must take such measures as are 
least prejudicial to the owner. 

He must render an account to the owner on his 
return to port as often as the latter requires 
one. 

Art. 535. — The captain is bound during the dura- 
tion of the voyage to give the greatest possible 
care to the cargo and the interest of the owners 
of it. 

When it is necessary to take particular measures to 
avoid or minimize a loss, he is bound to look after the 
interests of the owners of the cargo as their represen- 
tative, to take their instructions as far as possible, and 
to conform to them so far as circumstances permit, or 
act as he thinks best, and to see, to the best of his 
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ability, that all those parties interested in the cargo are 
informed as soon as possible of any accidents, and the 
measiu'es he has been obliged to take. 

He is specially authorized in such events to dis- 
charge the whole or part of the cargo, and in case 
of extremity, when an important loss caused by an 
imminent deterioration cannot be avoided, or for 
similar reasons, to sell or grant a bottomry bond 
with the object of procuring the means of preserving 
it or transporting it further ; he may also, in case of 
arrest or capture, reclaim it, or if taken away from 
him in any other maimer, seek its restitution by legal 
or other procedure. 

Art, 536. — If through some unforeseen occurrence 
the voyage cannot be continued in its original direc- 
tion, the captain is authorized to continue it in another 
direction, or to interrupt it for a more or less short time, 
or return to the point of departure according to the 
circumstances and the instructions received, which 
latter he is bound to follow as closely as possible. In 
case of the dissolution of the contract of freightment, 
art. 632 becomes applicable. 

Art. 637. — The captain cannot pledge the personal 
credit of those parties interested in the cargo, even in 
the cases provided for by art. 535, unless specially 
authorized to do so. 

Art. 538. — Outside the cases provided for by art. 535, 
the captain cannot borrow on a bottomry bond, on the 
cargo, or partially dispose of it by selling or any 
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other manner, except in case of necessity, witli a view 
to continuing the Toyage. 

Art. 539. — ^When it is necessary so to act on account 
of general average, and the captain can remedy matters 
by different means, he ought to take such measures 
as are least prejudicial to the interested parties. 

Art. 540. — If it is not a case for general average, the 
captain is only authorized to borrow on a bottomry 
bond on the cargo, or partially dispose of it by sale 
or any other manner, if he cannot escape from such 
necessity by some other means, or if the choice of 
another way causes a disproportionate loss to the 
owner. 

In these cases he cannot give a bottomry bond on 
the cargo without including the ship and freight 
{art. 680, far. 2). 

He ought to give a bottomry bond in preference to 
selling, unless such a proceeding causes a dispropor- 
tionate loss to the owner. 

Art. 541, — The borrowing of money on a bottomry 
bond, or partially disposing of the cargo by means of 
sale or any other manner, are considered within the 
meaning of art. 540 as a credit transaction concluded 
on the owner's account. 

Art. 542. — The enactments of art. 528, 'par. 2, are 
applicable in regard to the validity of legal transac- 
tions concluded by the captain, in the cases provided 
for by arts. 535, 538-540. 

Art. 648. — Whatever the captain receives from the 
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charterer, unloader, or consignee over and above the 
freight as primage, bonus, or other reward or in- 
demnity of whatever sort or description, must be 
placed to the credit of the owner. 

Art. 544. — The captain cannot without the owner's 
consent load goods on his own account. If he acts 
contrarily to this enactment, he will be obliged to 
pay to the owner the highest rate of freight for such 
voyage and such merchandise as is customary at the 
place of unloading at the time it takes place, without 
prejudice to the right belonging to the owner to 
demand damages, if he has suffered any. 

Art. 545. — The captain may at any time be dismissed 
by the owner, even when the contrary has been agreed 
upon, without prejudice to any claim he may have 
against the owner for damages. 

Art. 546. — If the dismissal takes place because the 
captain has been found incapable or has not fulfilled 
his duty, he will only receive what he has earned up 
to such time of dismissal, including all the other 
advantages stipulated for. 

Art. 547.— When a captain engaged for a certain 
voyage is dismissed because such voyage cannot begin 
or be continued on account of war, embargo, or 
blockade, or on account of being prevented from 
entering or leaving a port, or on account of any 
other accident happening to a ship or cargo, he will 
only receive what he has earned up to such day at 
the rate agreed upon, including all other advantages 
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stipulated for. The same rule applies when a captain, 
engaged for an indefinite time, has been dismissed for 
one of the reasons indicated, after having undertaken 
a certain voyage. 

If the dismissal takes place under these circum- 
stances during the voyage, the captain may either 
ask for a free passage back to the port where he was 
engaged at or an equivalent compensation. 

The right to free passage resulting from the enact- 
ments of the present Code include keep during the 
voyage. 

Art. 548. — When a captain, engaged for an indefinite 
time, is dismissed on other grounds than those mentioned 
in arts. 546 and 547, he will receive over and above 
what is due to him under 547, by way of indemnity, 
what is due to him at the rate mentioned in his 
agreement of engagement, for a time of two or four 
months, according to whether or not dismissal was 
given him in a European port or one outside Europe. 
Nevertheless, he is not to receive more under any 
circumstances than he would have done if he had 
brought his voyage to a termination. 

Art. 549. — If the engagement takes place, not by 
time, but at so much for the voyage, in the circum- 
stances set out in arts. 546-548, the amount of hire 
earned must be fixed on a basis of the total amount 
proportioned to the services rendered and the portion 
of the voyage already effected. ^ 

For calculating the two or four months' payment. 
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of which, it is a question in art. 548, the average 
duration of the voyage must be taken as a basis, 
estimating the time necessary for loading and unload- 
ing and taking into account the character of the 
ship. 

Art. 550. — If the return journey of the ship does 
not end at its own port, or when the captain is 
engaged for the voyage out and back, or for an 
indefinite time, he may demand a free passage to 
the port where he was engaged, and also payment 
of salary during such journey or an equivalent com- 
pensation. 

Art. 551. — :A captain who is engaged for an in- 
definite period ought, as soon as he has begun his 
voyage, to continue his service till the ship has 
returned to its own port or to another home port, 
and until the unloading has taken place. 

He may nevertheless tender his resignation when 
two or three years have elapsed since its first voyage, 
according to whether at the time of such resignation 
the ship is in a port in or out of Europe. He should 
in such a case allow the owner to replace him, and 
while waiting continue his service, and bring the 
voyage to a termination. 

When the owner, immediately after receiving notice 
of his resignation, orders the captain to bring back 
the ship, the latter is bound to do so. 

Art. 553. — When the captain is dismissed against his 
will, his share in the ship in which he is interested as 
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co-owner, by virtue of an agreement with his co-owners, i 
must, if he requires it, be taken back by his co-owners 
at a price to be fixed by experts. The right of the 
captain is lost if he delays in making the declaration 
which he is going to make use of without good 
grounds. 

Art. 553. — When the captain falls ill or gets 
wounded during a voyage, the owner must defray 
the cost of treatment and cure — 

(i.) If the captain is returning with the ship, and 
the return voyage ends at the ship's port or at the 
port where he was engaged, till the termination of such 
return journey ; 

(ii.) If he is returning with the ship, and the 
voyage does not terminate in one of the above- 
mentioned ports, till the end of six months after the 
termination of the return voyage ; 

(iii.) If he has to be left on land during the 
voyage, till the expiration of six months after the con- 
tinuation of the ship's voyage. 

The captain can also in the two latter cases demand 
a free passage home or an equivalent compensation. 

The right to salary and all other advantages 
stipulated for belongs to a captain who has fallen ill 
or becomes incapacitated after the beginning of the 
voyage, till the end of such voyage if he returns with 
the ship, and till the day he leaves the ship if he has 
been obliged to be left on land. 

If the captain is wounded in defending the ship, 
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he has in addition to this a claim for a proportionate 
remuneration. 

Art. 654. — If the captain dies after entering on his 
service, the owner is bound to pay his salary as well 
as all advantages stipulated for till the day of his 
decease ; when the decease has taken place after the 
beginning of the voyage, he must pay the costs of 
burial. 

If the captain is killed while defending the ship, the 
owner must pay a proportionate remuneration. 

Art. 555. — Even after the loss of a ship, the captain 
is bound to make the necessary reports, and in general 
to safeguard the interests of the owner so far as is 
necessary. For such time he can claim his salary and 
the cost of his keep. He can also claim a free passage 
back or an equivalent compensation. 



Section 4 
Of Chartering 

Art. 556. — The chartering contract for the transport 
of goods has reference to — 

(i.) The whole ship, or a proportionate part or 
specified compartment of the ship ; or, 

(ii.) Specified goods (piece goods). 

Art. 557. — ^When the whole of a ship is chartered, 
or a proportionate part or specified compartment of 
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it, each party may demand that the contract be drawn 
up in writing (charter-party). 

Art. 558. — In chartering the whole of a ship the 
cabin is not included ; no goods may be placed in the 
cabin without the consent of the charterer. 

Art. 559. — In accordance with any sort of charter- 
party, the owner is bound to furnish a ship in a sea- 
worthy condition, unless the defect could not be dis- 
covered by the application of the care of an ordinary 
ship-owner. 

Art. 660. — The captain must, to take in the cargo, 
lay to in the place indicated to him by the charterer, 
or if the ship is chartered by several people, by the 
charterers collectively. 

If notice has not been given in time, or all the 
charterers do not designate the same place, or if the 
depth of water, the safety of the ship, local regulations, 
or organization prevent his following the instructions 
received, the captain ought to moor off the ordinary 
place of loading. 

Art. 561. — So long as it is not determined otherwise 
by special contract or local regulations of the port of 
loading, or in default of these, local custom, the 
charterer ought to transport his goods at his own 
expense as far as the shipj on the other hand, the 
costs of loading must be borne by the ship-owner. 

Art. 562. — The owner is bound, instead of the goods 
mentioned in the charter-party, to receive other goods 
which the charterer has the right to send him to be 
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shipped to the same port, if the former's position is 
not thereby prejudiced. 

This enactment is not applicable if the goods are 
enumerated in the charter-party, not only according 
to their kind and species, but in a special manner. 

Art. 663. — The charterer or loader who wrongly 
describes the goods he has loaded, or who loads articles 
of contraband or goods whose import or export from 
the ship's port of destination is forbidden, or who at 
the time of unloading does not conform to the legal 
regulations, especially to the police, tax, and custom- 
house regulations, is responsible, so far as it is his 
fault for the delay he has thus caused, as well as all 
other damage, not only to the owner, but to all the 
other persons enumerated in art. 512, par. 1. 

That he has acted with the captain's consent does 
not diminish his responsibility towards such other 
persons. 

He can deriv& no reason from the confiscation of 
goods for refusing to pay for their freight. 

When the goods become a source of danger to the 
ship or the rest of the cargo, the captain is authorized 
to deposit them on land, or in case of urgency to 
throw them overboard. 

Art. 564. — Whoever brings goods on board without 
the knowledge of the captain, is responsible for any 
damage that may result therefrom, in terms of art. 
563. The captain is authorized to deposit such goods 
on land again, or if they are a source of danger to 

Q 
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the ship or the rest of the cargo, in case of necessity 
to throw them oyerboard. 

If the captain keeps them on board, the highest 
price for such voyages and freight of such kind of 
goods charged, at the time and place of unloading 
must be paid. 

Art. 565. — The owner is not authorized without the 
charterer's permission to load goods upon another vessel. 

If he contravenes this enactment, he is responsible 
for any damage resulting therefrom, unless the 
damage would have happened and fallen to the charge 
of the charterer, even if the goods had not been 
on another ship. 

Art. 566. — Without consent of the loader goods may 
not be loaded on deck or be suspended over the sides 
of the ship. 

Laws of Federal States may stipulate, that this 
enactment, so far as it refers to loading on deck, 
shall not be applicable to the coasting-trade. 

Art. 567. — When an entire shi^ is chartered, the 
captain ought, as soon as he is prepared to receive 
the cargo, to advise the charterer to that effect. 

Time for loading begins to run from the day 
following the receipt of such notice. 

The owner, if it has been so agreed, may await the 
loading beyond the duration of the loading-time 
(overtime). 

One cannot, apart from agreement to the contrary, 
demand special compensation for time for loading. 
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On the other hand, the charterer must pay the 
owner compensation for overtime (demurrage). 

Art. 568. — If the duration of loading-time is not 
fixed by contract, it is determined in accordance with 
the local regulations of the port of loading, and, in 
default, with local custom. If there be no local 
custom, duration of loading will be regulated 
according to circumstances. 

If demurrage days are agreed upon in the charter- 
party without mentioning their number, they will be 
understood to be fourteen. 

If the charter-party only stipulates what compensa- 
tion is to be paid as demurrage, it is to be admitted 
that demurrage days have been agreed upon, without 
indicating their number. 

Art. 569. — When the duration of the time of load- 
ing or the day on which it ought to finish is fixed 
by contract, demurrage begins to run from the 
expiration of the stipulated time. 

In default of such a stipulation by contract, 
demurrage does not begin till after the owner has 
given notice to the charterer that the time of loading 
has expired. The owner may, Airing the time of 
loading, give notice to the charterer the day on 
which he will consider the time of loading is 
expired. In this case a new notice on the part of 
the owner is not necessary to bring an end to the 
time of loading and to fix the time from which 
demurrage days are to run. 
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Art. 570. — After the expiration of the day fixed 
for time of loading, or should demurrage days have 
been fixed, after the expiration of the latter, the 
owner is not bound to await the loading any longer. 
He must, however, give notice to the charterer of 
his intention not to wait any longer, at least three 
days before the expiration of the time of loading or 
the demurrage days. 

If he does not do so, the time of loading and 
the demurrage days will not end till he has given 
notice, and that three days have since elapsed. 

The three days of which it is the question in 
•pars. 1 and 2, ought in all cases to be counted as 
calendar days following each other without inter- 
ruption. 

Art. 571. — There is no occasion to give the notices 
referred to in arts. 570 and 571 any particular form. 

If the charterer refuses to certify in a sufficient 
manner that such a notice has been given him, the 
owner is authorized to have an official document on 
this point, drawn up at the expense of the charterer. 

Art. 572. — If demurrage is not fixed by contract, it 
must be determined on an equitable basis. 

Particular circumstances in each case will be taken 
into account, especially the expenses of hiring and 
keep of the crew, as well as payment for carrying 
other freight which the owner may have lost. 

Art. 573. — When time of loading and demurrage 
days are being calculated, the days will be counted 
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as following without interruption; especially will be 
reckoned Sundays and holidays, as well as days on 
whicli the charterer has been prevented by accident 
from delivering the cargo. 

Nevertheless, the days are not reckoned on which 
through wind and weather, or through any other 
accident, either — 

(i.) The delivery, not only of the cargo agreed 
upon, but any other kind of cargo on the ship, or 

(ii.) The receipt of the cargo 
is prevented. 

Art. 574. — For such days as the owner is obliged 
to wait during delivery of any kind of cargo on 
account of delay, he is entitled to indemnity, even if 
such delay happen during the time of loading. On 
the other hand, no indemnity is due to him for the 
days during which he has been obliged to wait on 
account of some obstacle in the way of receipt of 
the cargo, even if such obstacle arises during 
demurrage days. 

Art. 575. — When to determine the time of loading 
local regulations and customs must be observed 
as mentioned in art. 567, for the reckoning of the 
time of loading, the enactments of arts. 573 and 574 
are only applicable so far as is not otherwise provided 
by local regulations and customs. 

Art. 576. — When the owner has stipulated that the 
loading must finish by a certain day, he is not 
bound to wait longer, even in the case of some 
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obstacle to the delivery of the cargo {art. 573, fwr. 
2, (i.)) haYing arisen. 

Art. 677, — When the owner is to receive the cargo 
from a third person, and has advertised in accordance 
with local custom that he is ready to receive the 
cargo, and that in spite of that such third person 
cannot be found, or refuses to deliver such cargo, he 
ought to give notice to the charterer as soon as 
possible; he is only bound to await the loading till 
the expiration of the time of loading, and not until 
after the demurrage days that have been agreed on, 
unless he receives orders to the contrary from the 
charterer or his agent during the time of loading. 

If a period has been at once fixed for the time 
of loading and unloading, for the case mentioned in 
2>ar. 1, half of this period must be calculated as 
time of loading. 

Art. 578. — The owner must, at request of the 
charterer, set out on the voyage, even if he has not 
received all the cargo stipulated for. But the full 
amount for freight, and the amount that may fall 
due for demurrage, is not only owing to him, but he 
is also entitled to demand special guarantee in such 
cases as when, through incompleteness of the full 
cargo, he risks the guarantee of payment for the com- 
plete freight. The charterer will have to reimburse 
him for any expenses he may incur owing to incom- 
plete cargo. 

Art. 579. — When the charterer has not completely 
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loaded at the end of the time for wMcli the owner is 
bound to wait (lay days), the owner is authorized, 
unless the charterer cancels the contract, to begin 
the voyage and make good his claims as set out in 
art. 578. 

Art. 680. — The charterer may, before the voyage 
has begun, whether such voyage is a single one or 
one of a series, retire from the contract by paying 
half the freight agreed on as dead freight. 

The voyage is considered as begun within the mean- 
ing of this enactment — 

(i.) When the charterer has finished giving instruc- 
tions to the captain ; 

(ii.) When he has delivered the cargo in whole or 
in part and the lay days are ended. 

Art. 581. — When the charterer avails himself of 
the right which art. 580 confers on him after the 
cargo has been delivered, he will have to bear the 
expenses of loading and unloading, and pay demurrage 
{art. 572) for the unloading, if it is not finished within 
the time of loading. 

The unloading ought to be effected as quickly as 
possible. 

The owner is bound to put up with the delay 
caused by the unloading even if the lay days are 
over. 

For the time which follows the expiration of the 
lay days, he has a right to demurrage and compensation 
for such damage as he may sustain by the fact that 
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the lay days are over, so far as such damages amount 
to more than the demurrage. 

Art. 582. — When the voyage has begun within the 
meaning of art. 580, the charterer cannot retire from 
the contract and demand the unloading of the cargo, 
except by paying freight and other dues to the owner 
{art. 614), and either paying or guaranteeing the pay- 
ment of debts enumerated in art. 615. 

In case of unloading, the charterer not only has to 
reimburse the extra expenses resulting from it, but 
also compensate the owner for any damage sustained 
by him on account of the delay occasioned by such 
unloading. 

The owner is not bound to change his course or 
put into port to effect the unloading of goods. 

Art. 583. — The charterer instead of the whole amount 
will only have to pay two-thirds of it as dead freight, 
if the ship has been chartered for the return voyage, 
or if, by virtue of the charter-party, it was to start 
from another port where it had a cargo to take up; 
and that in both these cases withdrawal from the 
contract is announced before the return voyage, or 
departure from the port of loading has begun, within 
the meaning of art. 580. 

Art. 584. — When there is a series of voyages, and 
the charterer has announced his withdrawal from 
the contract before the voyage has begun, within the 
meaning of art. 580 relative to the last part of the 
voyage, the owner receives, indeed, the entire freight 
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as dead freight, but a proportionate part must be 
deducted when it must be admitted that by reason of 
the dissolution of the contract, he has been spared 
expense or had the opportunity of earning other sums 
of money. 

Such deduction must not in any event exceed half 
the freight. 

Art. 585. — When the charterer has not delivered 
the cargo before the expiration of the lay days, the 
owner is no longer bound by the obligations resulting 
to him from- the contract, and he is authorized to 
enforce such rights against the charterer as he might 
have done in the case in which the charterer has 
withdrawn from the contract {arts. 580, 583, and 584). 

Art. 586. — No deduction must be made from the 
dead freight of the freight the owner receives from 
the loading of other goods. The enactments of art. 
584, jpan 1, are in no way affected. 

The owner's claim to dead freight does not depend 
on his having accomplished the voyage agreed upon 
in the contract. 

Dead freight does not exclude the owner's right to 
demurrage and the other claims belonging to him 
(614). 

Art 587. — When a proportionate part, or a specially 
designated part of a ship, is chartered, the enactments 
of arts. 567-586 must be applied with the following 
restrictions : — 

(i.) In such cases as the owner is obliged, according 
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to these enactments, to content himself with a portion 
of the freight, he receives as dead freight the entire 
freight, unless all the charterers withdraw from the 
contract or do not deliver any cargo. A deduction 
must, however, be made from the entire freight for 
goods which the owner loads in place of those which 
have not been delivered. 

(ii.) In the case of arts. 581 and 582 the charterer 
cannot demand the unloading of the goods if it would 
occasion delay in the voyage, or a transhipment, 
unless all the other charterers are agreed on this 
point. The charterer is also bound to pay the 
expenses of and compensate for damages arising out 
of such unloading. If all the charterers make use 
of their right to withdraw from the contract, the 
enactments of arts. 581 and 582 must be observed. 

Art. 588. — If the charter-party refers to a mixed 
cargo, the charterer ought, at the captain's request, 
to proceed without delay to the unloading of the ship. 

If the charterer is late the owner is not bound to 
await the delivery of the goods; if the voyage has 
begun without the goods being delivered, the charterer 
will none the less owe the entire freight. But freight 
will be deducted for goods which the owner has loaded 
in place of those which have not been delivered. 

The owner who wishes to enforce his rights for 
payment of freight against a dilatory charterer is 
bound, under penalty of forfeiting such rights, to 
warn him before starting on the voyage. 
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To these notices the enactments of art. 571 are 
applicable. 

Art. 689. — After loading, the charterer can withdraw 
from the contract, and demand the unloading of the 
cargo by paying freight and other dues to the owner 
(614), and either paying or guaranteeing the payment 
of debts enimierated in art. 615, but only in terms 
of art. 357, ;par. 2, sentence 1. The enactment of art. 
582, par. 3, is applicable. 

Art. 590. — When a ship is chartered to take a 
mixed cargo, and the time of departure has not been 
fixed, the judge must decide, on request of the 
charterer and according to particular circumstances, 
the time beyond which such departure cannot be 
delayed. 

Art. 591. — In any kind of charter-party the charterer 
is bound to furnish to the captain, some time during 
the period in which the goods ought to be delivered, 
all the papers necessary for their transport. 

Art. 592. — The captain must, to discharge the cargo, 
conduct the ship to such place as will be appointed 
by the person to whom delivery ought to be made 
(consignee), or, if delivery must be made to several 
consignees, to the place which will be appointed by 
all of them together. 

If he does not receive notice in time, or if all the 
consignees do not appoint the same place, or if the 
depth of the water, the safety of the ship, local 
regulations or arrangements do not allow of his 
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conforming to the orders received, he must lay-to at 
the usual place of discharging. 

Art. 693. — The costs of discharging are paid by 
the owner, unless the charter-party, or the local 
regulations of the port of unloading, and, in default, 
local custom, decide otherwise; all other costs of 
discharging are borne by the consignee. 

Art. 594. — When an entire ship is chartered the 
captain, as soon as he is ready to discharge, ought 
to give notice to the consignee. 

If the captain does not know the consignee, he 
must advertise such notice publicly, conforming to 
local custom. 

On the day following such notice time of dis- 
charging begins. 

The owner is only bound to await the receipt of 
the cargo, beyond the time of discharging, if the 
charter-party provides for it (days of demurrage). 

No special indemnity may be demanded for time 
of discharging apart from agreement to the con- 
trary. 

On the other hand, an indemnity (demurrage) is to 
be allowed to the owner for overtime. 

The enactments of art. 572 are applicable to fixing 
the amount of demurrage. 

Art. 595. — When the time for discharging is not 
agreed to by contract, it will be determined by the 
local regulations of the port of discharging, and, in 
default, by local custom. If there is no local custom 
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the length of the time for discharge is regulated 
according to circumstances. 

When days of demurrage have been stipulated for 
in the contract without fixing their number, they 
shall be fourteen in number. 

When the amount of an indemnity has been fixed 
in the charter-party for the time for discharging, it 
must be admitted that demurrage days have been 
stipulated for without their number being fixed. 

Art. 596. — When the time for discharge, or the day 
on which the discharge ought to be finished, is 
agreed to in the contract, the days of demurrage 
begin at the expiration of such time for discharge. 

In default of such agreement by contract, days of 
demurrage only commence when the owner has given 
notice to the consignee that time for discharging has 
expired. The owner may, during the time for dis- 
charge, give notice to the consignee the day on which 
he will consider the time for discharging has expired. 
In this case a new notice by the owner is not neces- 
sary to put an end to the time for discharge, and to 
make a beginning of the demurrage days. 

The enactments of art. 571 are applicable to the 
notices of the owner mentioned in par, 2. 

Art. 597. — When calculation is being made of the 
time for discharge and the days of demurrage, the 
days will be counted as following each other without 
interruption; Sundays and holidays will be also 
counted, as well as the days during which the 
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consignee has been prevented, by unforeseen circum- 
stances, from taking deliyery of the cargo. 

However, days will not be counted on which through 
wind or weather, or any other accident — 

(i.) The transport not only of the cargo actually 
on the ship, but every kind of cargo from the ship 
on to land; or 

(ii.) Its unloading from the ship is prevented. 

Art. 598. — The owner has a claim for compensation 
for the days of delay which, on account of obstacles 
to transport of every kind, the unloading from ship 
to land has undergone, even when the obstacle occurs 
during time of discharge. On the other hand, no 
compensation is due to him for the days during wMch 
he has been obliged to wait on account of obstacles 
to unloading, even if the obstacle happens during 
days of demurrage. 

Art. 599. — If during the time for discharge the 
local regulations and customs must be submitted to, 
in accordance with the enactments of art. 595, the 
enactments of arts. 597 and 598 must be applied to 
such time for discharge, unless the local regulations 
and customs decide otherwise. 

Art. 600. — When the owner has stipulated that the 
discharge shall be finished by a certain day, nothing 
preventing the transport of cargo from the ship to 
the land obliges him to wait longer {art. 597, far. 2, 
sub-sect. (i.)). 

Art. 601. — When the consignee declares himself 
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ready to receive the goods, but delays such reception 
beyond the time allowed him, the captain is author- 
ized, after having given notice to the consignee, to 
deposit the goods in a public warehouse or in some 
other safe manner,. 

The captain is bound to act in the same manner, 
and to give notice to the charterer at the same time, 
if the consignee refuses to take the goods, or if he 
has made no declaration relative to the reception of 
the goods according to art. 594, or if the consignee 
cannot be found. 

Art. 602. — When, on account of delay on the part 
of the consignee or in the course of depositing, time 
for discharging is exceeded without any fault on the 
part of the captain, the owner is entitled to demand 
demurrage {art. 594) without prejudice to his right 
to claim for higher damages for such period, if no 
mention is made of it in connection with demurrage 
days. 

Art. 603. — The enactments of arts. 594-602 are 
equally applicable, if a proportionate part or a 
specified space in the ship is chartered. 

Art. 604. — The consignee must take a mixed cargo 
at request of the captain without delay. If the 
consignee is unknown to the captain, such request 
ought to be made by advertisement in the manner 
customary in the locality. 

So far as the rights and duties of the captain to 
deposit the goods are concerned, the enactments of 
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art. 601 hold good. Notice, wMcli must be given to 
tlie charterer, in accordance with art. 601, may be 
made by means of advertisement, and in accordance 
with local custom. 

The owner may claim demurrage {art. 594) for the 
number of days which, on account of the consignee's 
delay or on account of the procedure necessary before 
depositing, have exceeded the space of time during 
which the ship ought to have been discharged, without 
prejudice to any right to demand higher damages. 

Art. 605. — When, at the time of chartering the 
whole of a ship or a proportionate part of or specified 
space in it, the charterer has made under-charter- 
parties for a mixed cargo, the rights and duties of 
the original owner are subject to the enactments of 
arts. 594r-602. 

Art. 606. — The owner is responsible for damage 
ensuing from loss or damage to goods sustained 
between the time of their reception and that of their 
delivery, unless such loss or damage arises from 
causes which an ordinarily careful owner could not 
prevent. 

Art. 607. — The owner is only bound to answer for 
valuables — works of art, money, and paper securities — 
if their nature and value is made known to the 
captain at the time of loading. 

Art. 608. — Before taking delivery of the goods, the 
consignee as well as the captain may have them 
examined by competent authority or by experts 
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officially chosen for this purpose, so as to have their 
condition and quality ascertained. 

Any interested party being in the neighbourhood 
ought to be invited so far as circumstances permit. 

Art. 609. — If examination has not taken place before 
reception, the consignee is bound to proceed to it in 
accordance with art. 608 not later than the second 
working day after its reception, under penalty of 
forfeiting all right of action arising through loss or 
partial damage. 

It makes no difference whether the loss or damage 
was or was not apparent. 

This enactment is not applicable to loss and damage 
occasioned through the fault or negligence of a member 
of the crew. 

Art. 610. — Costs of examination must be paid by 
him who has demanded it. 

If, however, the consignee has demanded it, and 
loss or damage has been ascertained for which the 
owner is responsible, the costs are payable by the 
latter. 

Art. 611. — When, by virtue of a charter-party, 
damages are payable for the partial or total loss of 
goods, their current commercial value only will be 
paid, and, in default of the latter, the current value 
that goods of the same kind and nature possess at 
their place of destination at the beginning of the 
ship's discharging, or if discharging of the ship is not 
effected at such place, at the time of its arrival there ; 
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there must be deducted custom dues and other ex- 
penses saved on account of such loss. 

If the place of destination of the goods is not 
reached, it is replaced by that of the voyage's 
termination, or if the voyage terminates on account 
of the ship's loss, by that of the place where the cargo 
has been deposited for safety. 

Art. 612. — The enactments of art. 611 are also 
applicable to goods for which the owner owes com- 
pensation in the terms of art. 541. 

When, on account of the sale of goods the price 
obtained exceeds the price fixed by art. 611, such 
price replaces the latter one. 

Art. 613. — When, by virtue of the charter-party, 
compensation is payable for loss to goods, it wiU 
consist in the difference between the depreciated value 
of the goods in their damaged condition and their 
current commercial value, or the current value that 
non-damaged goods would possess in their place of 
destination and at their time of discharging from the 
ship. Custom dues and other expenses which have 
been saved through such loss must be deducted. 

Art. 614. — The consignee is obliged, by the fact of 
receiving the goods in the terms of the charter-party or 
bill of lading, by virtue of which such reception takes 
place, to pay the freight and all incidental expenses as 
well as demurrage, if there be any, to reimburse custom 
duties and other expenses, and perform in addition 
all other obligations incumbent on him. 
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The owner is bound to deliver the goods against 
payment of freight and the performance of all the 
obligations of the consignee. 

Art. 616. — The owner is not bound to deliver goods 
before payment or guarantee of payment has been 
furnished to him of sums which encumber them for 
general average, salvage, and bottomry. 

When money has been lent on a bottomry bond on 
account of the owner, the present enactment will 
apply without prejudice to the obligation of the owner 
to see that the goods are freed from the debt before 
being delivered. 

Art. 616. — The owner is not bound to take goods, 
whether they are spoiled, damaged, or not, in payment 
of freight. 

However, if any receptacles which contained liquid 
goods have leaked during the voyage altogether or 
in great part, they can be abandoned to the owner in 
payment of freight and other sums due to him {art. 614). 

The stipulation that the owner will not be held 
responsible for leakage, or the clause " free from leak- 
age," does not exclude this right. The right is lost 
as soon as the consignee takes possession of such re- 
ceptacles. 

When a sum for the entire freight has been agreed 
on, and some of the receptacles only have leaked in 
whole or in part, the latter may be abandoned in 
payment of a proportional part of the freight and 
other sums due to the owner. 
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Art. 617. — No freight is payable on goods lost 
through accident, and when freight is payable in 
advance, it must be repaid, unless there is stipulation 
to the contrary. 

This enactment is also applicable when the whole 
of the ship has been chartered, or a proportionate 
part of or specified space in it. When in such a case 
a sum for the entire freight has been agreed upon, 
the loss of a portion of the goods gives rise to a 
proportionate reduction in the freight. 

Art. 618. — Freight must be paid, even in case of 
non-delivery, for goods whose loss has taken place on 
account of their inherent nature, especially by internal 
change, diminution, or usual leakage, as well as for 
all animals which have died on the voyage. 

As to freight payable for goods sacrificed through 
general average, its amount will be determined by 
the enactments on the subject of general average. 

Art. 619. — When goods have been accepted without 
any agreement as to amount of freight, the payment 
customary for freight at the time and place of load- 
ing must be made. 

When goods have been accepted at a higher rate 
than that agreed on with the charterer, a freight 
proportionate to the one stipulated for must be 
paid. 

Art. 620. — If freight has been calculated according 
to the measure, weight, or quantity of the goods, it 
must be decided in case of doubt that the amount of 
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weight must be determined according to tlie measure, 
weight, or quantity of the goods which have been de- 
livered, and not of those which have been loaded. 

Art. 621. — No right to primage, bonus, or any other 
right can be enforced over and above freight, unless 
there is agreement to the contrary. 

Ordinary and extraordinary expenses of navigation, 
such as costs of pilotage, harbour and lighthouse 
dues, expenses of towing and quarantine, expenses 
incurred in getting clear of ice and such like, unless 
there is agreement to the contrary, fall upon the 
owner alone, even if he was not obliged by virtue of 
the charter-party to take steps which have given rise 
to such expenses. 

Oases of general average, as well as cases in which 
expenses have been incurred to preserve or save the 
cargo, do not fall under the provisions oi 'par. 2. 

Art. 622. — If freight has been calculated according 
to time, it begins to run, apart from agreement to the 
contrary, with the day following that on which the 
captain has given notice that he is ready to take 
the cargo, or if it is a question of a voyage "on 
ballast," that he is ready to start ; but if, in the case 
of a voyage " on ballast," notice has not yet been given 
the day before that on which the voyage has begun, 
freight begins to run from the day of starting. 

If compensation has been agreed upon for lay and 
demurrage days, time freight is only calculated in 
all cases from the day the voyage has begun. 
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Time freight ceases to run on the day on which the 
discharge is finished. 

If the voyage is delayed or interrupted without 
fault on the part of the owner, time freight must be 
paid for the interval of time, without prejudice to the 
provisions of arts. 637 and 638. 

Art. 623. — The owner has a right of lien on goods 
for debts referred to in art. 614. 

The lien continues so long as the goods are held or 
deposited, and after their delivery, if within thirty 
days after such delivery they are claimed before the 
Court, and the goods are still in possession of the 
consignee. 

The enactments of art. 366, ipar. 3, and art. 368, 
relating to the right of lien belonging to carriers, 
are also applicable to the ship-owner's right of 
lien. 

Any threat to sell as incidental to the right of lien 
designated in art. 1234, far. 1, of the CivU Code, and 
the notice which ought to be given in virtue of arts. 
1237 and 1241 of the same Code, ought to be addressed 
to the consignee. If the latter cannot be found, or if 
he refuses to take delivery of the goods, such threat 
and notice ought to be addressed to the consignor. 

Art. 624. — In the case of there being a dispute 
as to the owner's claims, the latter is bound to deliver 
the goods immediately the sum in dispute has been 
paid into a public bank. 

After delivery of the goods, the owner has the right 
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to collect the sum thus paid in on giving adequate 
guarantees. 

Art. 625. — When the owner has delivered the goods, 
he cannot have recourse to the charterer for sums due 
to him from the consignee {art. 614). Such recourse 
can only be had to the extent that the charterer may 
have benefited through any damage sustained by the 
owner. 

Art. 626. — When the owner has not delivered the 
goods and has made use of the right of selling his 
pledge, but has not been entirely satisfied by such 
sale, he may recover from the charterer all debts 
due to him by virtue of the charter-party and which 
have not been paid to him. 

Art. 627. — When the consignee does not take delivery 
of the goods, the charterer is bound to pay to the 
owner, in accordance with the charter-party, freight 
as well as the other sums due. 

When it is the charterer who takes delivery of 
the goods, arts. 692-624 are applicable, but with the 
difference that the charterer takes the place of the 
consignee. 

The owner especially takes the benefit, in such 
case, of the right of retention and pledge over 
goods, in accordance with the provisions of arts. 623 
and 624, as well as the right referred to in art. 
615. 

Art. 628. — The charter-party becomes null and void 
without any compensation resulting to either party, 
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if before the beginning of the voyage and owing to 
accident — 

(i.) The ship is lost, especially— 
If it is wrecked ; 

If it is condemned as being no longer in a state 
to be repaired, and in this case is forthwith 
sold publicly ; 
If it is taken by pirates ; 

If it is captured, seized in execution, or declared 
to be taken as a prize ; 
(ii.) If the goods enumerated in the charter-party, 
not only by their species and nature, but in some 
special manner, get destroyed ; or 

(iii.) If the goods which are not specially enumerated 
in the charter-party are lost after having been put on 
board, or after the captain has taken delivery of them 
at the place of embarking for them to be so put on 
board. 

When in the case of par, 1, (iii.), the goods are lost 
during the lay days {art. 579), the charter-party does 
not cease to have effect if the charterer declares him- 
self at once to be ready to deliver other goods in the 
place of those lost {art. 562), and commences to 
deliver them during such lay days. He must com- 
plete the loading of such goods in the shortest 
time possible, pay the additional cost of loading, and 
should it cause a prolongation of lay days, to re- 
imburse the owner for any damage he may thereby 
sustain. 
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Art. 629 — Either party is entitled to withdraw from 
the contract without being liable in damages — 
(i.) If, before the beginning of the voyage — 

An embargo is put upon the ship, or it is seized 
for imperial service or that of a foreign power ; 
Trade with the port of destination is forbidden ; 
The port of loading or the port of destination are 

in a state of blockade ; 
The exportation of goods such as referred to in 
the charter-party from the port of loading, or 
their importation into the port of destination 
is forbidden ; by an order emanating from 
supreme authority an obstacle is put to the 
departure of the ship or voyage, or to the 
delivery of the goods mentioned in the charter- 
party. 
In all these cases the order emanating from supreme 
authority only gives a right of withdrawal from the 
"contract if such obstacle is apparently not likely to 
be of short duration. 

(ii.) If, before the beginning of the voyage, a war 
breaks out, by reason of which the ship or the goods 
to be transported by virtue of the charter-party, or 
both, cannot be considered as free, and run the risk of 
being captured. 

The exercise of the faculty conferred on the charterer 
by art. 562 is not removed by these enactments. 

Art. 630. — If the ship is lost through an accident 
after the voyage has once begun, the charter-party 
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ceases to exist (art. 628, ipar. 1, (i.)). However, if the 
goods are put in a secure place, or saved, tlie charterer 
owes freight for the proportion of the voyage completed 
compared with the whole journey (ratable freight). 

Ratable freight is only payable so far as the value 
of the rescued goods permits. 

Art. 631. — When calculating ratable freight, account 
must be taken not only of the proportion between the 
distance already traversed and that to be still ac- 
complished, but also of the proportion of expenses, 
time, dangers, and difficulties which that portion of the 
voyage accomplished on an average entails, compared 
with that which is left to do. 

Art. 632. — The cancelling of the charter-party in 
no way alters the obligations of the captain to take 
the best care of the cargo in absence of the interested 
parties, even after the loss of the ship {arts. 535-537). 

The captain is authorized and obliged, according to 
circumstances and without previous instructions, in 
case of urgency, either to transport the cargo by 
another vessel at the expense of the interested party 
to its port of destination, or to effect its deposit or 
sale ; and in case of transport of the cargo to a port at 
a greater distance, or in case of its deposit, he has the 
right of selling a portion of it to procure the means 
necessary to this end ; in any case in which he has 
caused the cargo to be transported to a port at a 
greater distance, he may give a bottomry bond on the 
whole or part of the cargo. 
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However, the captain is not obliged to yield up tlie 
cargo and transfer it to another captain to get it 
transported further, before the ratable freight, as well 
as other claims of the owner {art. 114), and the sums 
encumbering the cargo for general average, salvage, 
help, and money lent, or a bottomry bond have 
either been paid or guaranteed. 

The ship-owner is responsible to the extent of such 
part of the ship as is saved, as well as on the freight, 
for execution of the obligations which are incumbent 
on the captain by virtue oi par. 1. 

Art. 633. — If the goods are lost after the beginning 
of the voyage through accident, the charter-party 
comes to an end, without one of the parties being 
bound to the other ; especially freight is not due in 
whole or in part, unless art. 618 decides otherwise. 

Art. 634. — When, the voyage having begun, one of 
those events happens referred to in art. 629, each of 
the parties is authorized to retire from the contract, 
without being bound to pay any compensation. 

Nevertheless, if one of those events happens which 
are mentioned in art. 629, par. 1, the withdrawal of 
such obstacle must be waited for, for three or five 
months, according to whether the ship is in a European 
or non-European port, before there can be any justifi- 
cation for withdrawal. 

Time counts, if such obstacle is brought to the 
captain's notice while he is in port, from the day on 
which he receives news of it ; in the contrary case, 
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from the day on which he enters for the first time 
with his ship into port after receiving such news. 

The discharge of cargo takes place, in default of 
contrary agreement, in the port where he finds him- 
self at the time declaration of withdrawal from the 
contract is made. 

The charterer is obliged to pay ratable freight for 
the portion of the voyage effected (arts. 630 and 631). 

If the ship, on account of some obstacle, returns to 
the port of its departure or to some other port, distance 
freight will be calculated to the point nearest to the 
port of destination that was reached. 

The captain is also bound, in the above-mentioned 
cases, before as well as after the cancelling of the 
charter-party, to look after the cargo to the best of 
his ability, in accordance with the enactments of 
arts. 535-537 and 632. 

Art. 635. — When, after having taken in its cargo, 
the ship is obliged, on account of one of the events 
mentioned in art. 629, to remain in the port of loading 
before the beginning of the voyage, and in the course 
of the voyage to remain in an intermediate port or 
port of refuge, the costs of stopping, even if the con- 
ditions of general average are not fulfilled, will be 
distributed over the ship, freight, and cargo, without 
examining whether the contract will shortly be dis- 
solved or if it will be completely executed. 

Among the expenses of stopping must be included 
all those mentioned in art. 706, 'par. 4, sentence 2, 
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with the exception of costs of entrance and exit, which 
will only be counted if, on account of some obstacle, 
it has been necessary to put into a port of safety. 

Art. 636. — When, before the voyage has begun, a 
part only of the cargo is affected by an accident, and 
in such a way that had it happened to the entire 
cargo it would have entailed the cancelling of the con- 
tract or authorized the parties to withdraw from it, in 
the terms of arts. 628 and 629, the charterer has only 
the right, either to provide other goods, in place of 
those stipulated in the contract, unless by such trans- 
port the position of the owner is prejudiced {art, 562), 
or to withdraw from the contract, and be obliged to 
pay half the freight agreed on and other claims of the 
owner {arts. 580 and 581). 

In making use of these rights, the charterer is not 
bound to conform to the usual time limit, but he 
must without delay declare which of his rights he 
intends to use ; and if he elects to load other goods, 
he ought to effect such loading in the shortest possible 
time, and pay any additional expenses thereby occa- 
sioned ; and if the number of the lay days is exceeded, 
he is bound to recompense the owner for any damage 
that may ensue to him. 

If he makes no use of any of his rights, he will 
have to pay the entire freight, even for that portion of 
the cargo affected by the accident. He is bound in 
any case to carry away from the ship that portion of 
the cargo which, by reason of war, prohibition of entry 
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or exit, or of an order coming from high authority, has 
ceased to be free. 

When the accident happens in the course of a 
voyage, the charterer must pay the entire freight for 
the portion of cargo affected, even when the captain 
finds himself in the necessity of unloading the goods 
in a port other than the port of destination, and that he 
has continued his journey with or without delay. 

The enactments of arts. 617 and 618 remain un- 
affected. 

Art. 637. — Outside the cases mentioned in arts. 629- 
636, any delay the voyage undergoes before or after 
its beginning, and which arises from a natural cause or 
any other sort of accident, has no bearing upon the 
rights and obligations of the parties, unless the 
recognized object of the contract is defeated. Never- 
theless, the charterer is authorized during the duration 
of the delay arising from the accident, and which one 
can foresee must last a long time, to unload at his 
own risk and cost the goods which are already on 
board the ship, furnishing guarantees for their re- 
loading in due course. If he omits to reload he must 
pay the entire freight. He must in any case repair 
the damage which the unloading he has caused has 
occasioned. 

If the delay is occasioned by an order emanating 
from a high authority, no freight is to be paid for 
the duration of the time of such delay when it is to 
be calculated on a time basis {art. 622). 
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Art. 638. — Should the ship require repairing during 
the voyage, the charterer possesses the choice either 
to take back the entire cargo in the place where the 
ship happens to be in, paying the entire freight and 
the owner's other claims {art. 614), and in paying 
the sums of money required by art. 615, or in furnish- 
ing guarantee of their payment, or to wait till the 
ship is refitted. In the latter case, if the freight is 
calculated on a time basis, none is owing for the 
duration of such repairing. 

Art. 639. — If the charter-party is cancelled by 
virtue of arts. 628-634, the expenses of discharging 
must be borne by the owner, while the other expenses 
of discharging will be borne by the charterer. 

If, however, the accident has only happened to the 
cargo, the charterer will bear all expenses of dis- 
charge. 

The same thing happens when, in the case of art. 
636, a portion only of the cargo is discharged. 

When, in such a case, it is necessary to put into 
port to proceed to the discharge, the charterer will 
also have to pay harbour dues. 

Art. 640. — The enactments of arts. 628-639 are 
applicable when the ship is obliged to take in cargo, 
to make a voyage " on ballast " to get to the port of 
loading. But in such a case the voyage is only 
considered begun when the ship has left the port of 
loading. If the contract is dissolved after the ship 
has reached the port of loading, even before the ship 
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has begun to move from such port, the owner will be 
entitled for such voyage "on ballast" compensation 
calculated on the principles governing ratable freight 
{art. 631). 

In other cases, when it is a question of a series of 
voyages, arts. 628-639 are only applicable to such 
extent as the nature and contents of the contract 
permit. 

Art. 641. — When the charter-party does not apply 
to the entire ship, but only to a proportionate part 
or specified space in it, or to a cargo of sundries, the 
enactments of arts. 628-640 are applicable with the 
following modifications : — 

(i) In the case of arts. 629 and 634 each party has 
the right of repudiating the contract immediately 
the obstacle arises, and without regard to the time 
of its duration ; 

(ii.) In the case of art. 686 the charterer has no 
right to dissolve the contract ; 

(iii.) In the case of art. 637 the charterer has no 
right to effect a temporary discharge, unless the other 
charterers give their consent; 

(iv.) In the case of art. 638 the charterer cannot 
recall his goods except against payment of the entire 
freight, and other claims, when the discharge of the 
goods have, nevertheless, been effected during the 
time of repairing. 

The enactments of arts. 587 and 589 remain un- 
affected. 
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Art. 642. — At the termination of each discharge 
the captain should at once deliver to him who effects 
such discharge, against the handing over of a tem- 
porary receipt, a bill of lading in as many duplicate 
parts as such person demands. 

All the copies of the bill of lading ought to have 
the same contents, bear the same date, and mention 
the number of copies made. 

The person effecting the discharge must give to 
the captain, on demand, a copy of the bill of lading 
signed by himself. 

The delivery of the bill of lading, instead of being 
made by the captain, can be effected by another 
representative of the owner authorized to do so. 

The bill of lading may also, with the consent of 
him who effects the unloading, be delivered with 
reference to goods accepted for transport but not yet 
unloaded. 

Art. 643. — The bill of lading must contain — 

(i.) The name of the captain ; 

(ii.) The name and nationality of the ship ; 

(iii.) The name of him who effects the unloading ; 

(iv.) The name of the consignee; 

(v.) The port of unloading; 

(vi.) The port of discharge or the place where 
instructions can be taken relative to such port; 

(vii.) A description of the goods loaded or accepted 
for transport, their quality and characteristics; 

(viii.) The agreement as to rate of freight ; 

s 
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(ix.) The place and time of delivering the bill of 
lading ; 

(x.) The number of copies deliyered. 
Art. 644. — At request of the discharger the bill of 
lading ought, apart from agreement to the contrary, 
to be drawn to the order of the consignee or simply 
"to order." 

In the latter case the expression "to order" means 
to the order of the discharger. 

Art. 645. — The captain is obliged to deliver the 
goods in the port of discharging, even to the lawful 
possessor of one copy of the bill of lading. 

It is he to whom the goods ought to be handed 
over in terms of the bill of lading, or he to whom 
the bill of lading, if it is drawn " to order," is trans- 
ferred by means of indorsement, who is legally 
empowered to receive such goods. 

Art. 646. — If several lawful holders of the bill of 
lading make a claim, the captain must reject it, and 
deposit the goods in a public depot, or in some other 
safe place, giving notice to the holders who have 
made claims, alleging his reason for so acting. 

He may draw up a legal statement relating to his 
manner of acting and his reasons for so doing ; and 
for the costs of so doing he has a lien on the goods. 
Art. 647. — Delivery of the bill of lading to him 
who, according to the bill of lading, is entitled to 
receive it, produces, in reference to the acquisition 
of rights to the goods, the same effect as the transfer 
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of the goods themselves immediately the latter have 
been received for transport by the captain or any 
other representative of the owner. 

Art. 648. — When several copies of bills of lading 
" to order " have been delivered, the holder of one of 
the copies cannot avail himself of the effects of the 
handing over of the bill of lading mentioned in art. 
647 to the prejudice of him who, in accordance with 
art. 645, has requested delivery of the goods from 
the captain before the holder of the first copy has 
made his demand for the delivery of such goods. 

Art. 649. — When the captain has not yet delivered 
the goods, and when several holders of the bill of 
lading present themselves, and there is a conflict 
relative to their rights to such goods, preference is 
given to him whose copy has been first delivered to 
one of the persons among those to whom the common 
holder has sent the different copies, on condition that 
the transfer was effected in the way necessary to 
give the right of receiving such goods. 

In the case of a copy sent to some other place, 
the time of delivery is determined by that of the 
sending. 

Art. 650. — The captain is only bound to hand over 
the goods against delivery of a copy of the bill of 
lading upon which delivery of the goods is mentioned. 

Art. 661. — Bills of lading regulate the legal rela- 
tionship between the ship-owner and consignee of the 
goods; the delivery of goods must take place in 
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accordance with tlie terms of tlie contents of the bill 
of lading. 

Stipulations in the charter-party not contained in 
the bill of lading are of no effect against a consignee, 
unless the bill of lading expressly refers to them. 
If reference, so far as regards freight, is made to the 
charter-party (for instance, in employing the words 
"freight runs with charter-party"), any provisions 
relating to time of loading and unloading and demur- 
rage will not be included in such reference. 

The legal relationship between charterer and owner 
is regulated according to the terms of the charter- 
party. 

Art. 652. — The owner is responsible to the consignee 
for the accuracy with which goods accepted for trans- 
port are described in the bill of lading. 

In every case his responsibility is limited to the 
difference in value resulting from the non-agreement 
of the quality of the goods with the description of 
it set out in the bill of lading. 

Art. 653. — The responsibility of the owner mentioned 
m art. 652 also exists when the goods have been 
sent to the captain packed up or in closed vessels. 

If this is manifest from the bill of lading, the 
owner is not responsible to the consignee for accuracy 
of the description of the goods, unless such inaccuracy 
of description contained in the bill of lading could 
not have been prevented even by using all the care 
expected of a competent captain. 
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The responsibility of the owner is in no way 
diminished by the fact that the identity of the goods 
delivered with those received, is not contested or is 
proved by such owner. 

Art. 654. — When goods are handed to a captain 
packed up or in closed receptacles, the latter may 
write on the bill of lading, "Contents unknown." 
If the bill of lading contains this note, or anything 
equivalent, the owner, when the contents delivered 
are not the same as those mentioned in the bill of 
lading, is only responsible if it has been set down that 
he has received other contents than those delivered. 

Art. 655. — When goods described in the bill of 
lading by number, weight, or measure have not been 
counted, measured, or weighed in presence of the 
captain, the latter may write on the bill of lading, 
"number, measure, weight unknown." If the bill of 
lading contains this note, or anything equivalent, the 
owner is not responsible for the accuracy of the note 
in the bill of lading concerning the number, measure, 
and weight of the goods received. 

Art. 656. — When freight is calculated according to 
the number, measure, or weight of the goods, and such 
number, measure, or weight is indicated on the bill of 
lading, freight is to be calculated on the basis of these 
indications, apart from a clause to the contrary in the 
bill of lading. The note of " number, measure, weight 
unknown," or anything equivalent, is not to be 
considered a clause to the contrary. 
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Art. 657. — When the bill of lading says " free from 
breakage," or "free from leakage," or "free from 
damage," or anything equivalent, the owner is not 
responsible for breakage, leakage, or damage, apart from 
the fault of his captain or any other person for whom 
the owner is responsible. 

Art. 658. — When goods, whose damage, bad condition, 
or bad packing is visible, have been handed to the 
captain, such defects should be mentioned by him on 
the bill of lading, in default of which he will be 
responsible as regards the consignee, even when the 
bill of lading contains one of the notes mentioned in 
art. 657. 

Art. 659. — When the captain has delivered a bill of 
lading "to order," he cannot give effect to the in- 
structions of the discharger relative to the restitution 
or delivery of goods, unless all the copies of the bill 
of lading are given back to him. 

The same applies when the holder of the bill of lading 
demands the delivery of goods before the captain has 
reached the port of destination. 

A captain contravening these enactments is respon- 
sible to the lawful holder of the bill of lading. 

If the bill of lading is not drawn " to order," the 
captain is bound to restore and deliver the goods, even 
without a copy of the bill of lading being presented 
to him, so long as the discharger and the consignee 
mentioned in the biU of lading consent to the 
restitution or delivery of the goods. 
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If all the copies of the bill of lading are not given 
back, the captain may ask for guarantees against 
future losses. 

Art. 660. —The enactments of art. 650 are applicable 
when the charter-party becomes cancelled by any 
accident mentioned in arts. 628-641, before the port 
of destination is reached. 

Art. 661.— The enactments oiarts. 511, 512, and 533, 
are applicable to the obligations of the captain resulting 
from charter-parties he has drawn up and bills of 
lading he has delivered. 

Art. 662. — It is the ship-owner and not the sub- 
charterer who is responsible to the extent of his ship 
and freight for the execution of the under charter- 
party to such extent as such execution is part of the 
captain's duties, and that the latter has taken the 
responsibility of it, especially by reception of the goods 
and delivery of the bill of lading {art. 486). 

This enactment does not in any way affect the 
question of knowing if and to what degree the owner 
or sub-owner may be sued by the sub-charterer, and if 
in the latter case, the obligation of the sub-owner is 
unlimited or is restricted to the ship and freight. 

Art. 663. — The enactments of this section are not 
applicable to the transport of goods by sea by 
Imperial Postal Administration, or by that of the 
Federal States. 
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Section 5 
Of the Transport of Passengers 

Art. 664. — If a passenger is mentioned by name in 
tlie contract of transport, he is not authorized to 
transfer his rights under it to any third person. 

Art. 665. — A passenger is bound to obey all the 
orders of the captain given with reference to the 
proper conduct of the ship. 

Art. 666. — Any passenger who does not come on 
board at the right time, either before or after the 
beginning of the voyage, must pay the whole of the 
passage money, if the captain begins or continaes 
the voyage without waiting for him. 

Art, 667. — If a passenger withdraws from the contract 
before the beginning of the voyage or dies, or it 
becomes necessary for him to remain behind through 
illness or some accident happening to him personally, 
only half the passage money is owing. 

If it is after the beginning of the journey that he 
withdraws from the contract, or that an accident such 
as mentioned above happens, the whole of the passage 
money must be paid. 

Art. 668. — The contract of conveyance becomes 
inoperative should the ship become lost owing to 
accident {art. 628, par. 1, (i.)). 

Art. 669.— A passenger is authorized to withdraw 
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from the contract if war breaks out, on account of 
wliieh the ship cannot any longer be considered as 
free, and there is danger of capture, or when the 
voyage is prevented owing to the authority of a 
higher power. 

The right of withdrawing from the contract also 
belongs to the owner, if he gives up the voyage 
because of any of the forementioned accidents, or if 
the ship is principally destined for the transport of 
goods, and such undertaking must remain unperformed, 
because the goods cannot be forwarded without his 
being held responsible. 

Art. 670. — In all the cases in which, following 
the enactments of arts. 668 and 669, the contract of 
transport is cancelled, no compensation is payable to 
either party. 

If, nevertheless, the cancelling takes place after the 
beginning of the voyage, the passenger has to pay 
the passage money for such part of the voyage as is 
accomplished. 

For calculating the amount to be paid, the enact- 
ment of art. 631 is applicable. 

Art. 671. — If necessity arises for repairing the ship 
during the voyage, the passenger, even if he does not 
wait till such repairs are completed, must pay the 
whole of the passage-money. If he waits for such 
repairs to be completed, the owner must provide him 
with lodging, without special reimbursement, till the 
resumption of the voyage, and to comply with the 



266 THE COMMERCIAL CODE 

duties cast upon him by the contract of transport 
relatiye to his keep. 

If, ncTertheless, the owner offers a passenger to 
send him to his place of destination by another ship 
of the same quality, without prejudice to the other 
rights of the passenger, and such passenger refuses 
to make use of such offer, he can no longer claim 
lodging and board till the resumption of the Toyage. 

Art. 672. — For the transport of luggage which a 
passenger is entitled to bring on board in accordance 
with his contract of transport, he pays nothing in 
addition to his passage-money, apart from agreement 
to the contrary. 

Art. 673.— The enactments of art. 561, 573, and 617 
are applicable to luggage brought on board. 

If such luggage is taken charge of by the captain, 
or some third person authorized to do so, the enactments 
of arts. 606-610 are applicable in case of their being 
lost or damaged. 

The enactments of arts. 563-565 are also appli- 
cable for all articles brought on board by passengers. 

Art. 674. — The owner has a lien for passage money 
on the articles brought on board by passengers. 

Such lien only lasts so long as the articles are 
retained or deposited. 

Art. 675. — If a passenger dies, the captain is 
bound to safeguard the interests of his heirs, so far as 
concerns the luggage on board, in a proper manner, 
and in accordance with the circumstances. 
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Art. 676. — If a ship is freighted to a third person 
for the carriage of passengers, either in whole or in 
part, or in such a manner that a fixed number of 
passengers shall be couTeyed, the enactments of 
sect. 4, for the legal relationship between the owner 
and such third person, hold good so far as the nature 
of the articles allows of their application. 

Art. 677. — Whenever, in the following sections of this 
book, freight is jnentioned, passage money is to be 
understood, so long as the contrary is not agreed upon. 

Art. 678. — The laws of particular states relating to 
emigration are not affected by the enactments of this 
section, even when they contain enactments relating to 
private law. 



Section 6 

Of Bottomry 

Art. 679. — Bottomry within the meaning of this 
Code is a borrowing transaction entered into by the 
captain as such, and in accordance with the authority 
given him by this Code, by the paying of a premium 
and pledging of the ship, freight, and cargo, or of one 
or several of them, in such a manner that the creditor 
can only make good his claim on the things pledged 
(hypothecated), and that only after the arrival of the 
ship at the place where its journey ends and for which 
the contract was entered into (bottomry journey). 
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Art. 680.— A bottomry bond can only be given by 
the captain under the following circumstances : — 

(i.) While the ship is outside its port, with the 
object of completing its journey in accordance with 
arts. 528, 538-540, and 542 ; 

(ii.) During the continuation of the voyage in the 
sole interest of the owner of the cargo, with the object 
of preserving and re-forwarding of the cargo according 
to arts. 535, 542, and 632. 

In the case of (ii.) above, the captain can only hypo- 
thecate cargo alone; in all the remaining cases he 
can hypothecate the ship and freight separately, 
but the cargo only together with the ship and 
freight. 

If no mention is made of freight in hypothecation 
of the ship, freight is not considered to be included. 
But if both ship and cargo are hypothecated, the 
freight is considered as hypothecated with them. 

The hypothecation of freight is permitted so long 
as it is no longer under any sea risk. 

The freight for that portion of the voyage which is 
not yet begun may be hypothecated. 

Art. 681. — The amount of premium payable is left 
entirely to agreement between the parties. 

Premiums include interest apart from agreement to 
the contrary. 

Art. 682. — For the hypothecation a bottomry bond 
must be drawn up by the captain. If this is not done, 
the creditor has only such rights as he would have if 
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the captain has incurred an ordinary debt to meet some 
j)assing necessity. 

Art. 683.— The lender may demand that the 
bottomry bond should contain — 
- (i.) The lender's name ; 

(ii.) The amount of money lent ; 

(iii.) The rate of premium or the total sum to be paid 
to the lender ; 

(iv.) The description of the things hypothecated ; 

(v.) The name of the ship and captain ; 

(vi.) The voyage for which the bond has been 
given ; 

(vii.) The time when the money is to be repaid ; 

(viii.) The place where such payment is to be 
made; 

(ix.) A note in the text of the contract itself that 
it is a bottomry bond, or the declaration that the debt 
has been incurred as one on a bottomry bond, or any 
other declaration sufficiently describing the contract 
entered into ; 

(x.) The circumstances which have necessitated the 
giving a bottomry bond ; 

(xi.) The day and place of drawing up the bond ; 

(xii.) The captain's signature. 

The captain's signature is to be made in legalized 
form should the lender so demand. 

Art. 684. — At request of the lender the bottomry 
bond is to be drawn up to the order of the lender or 
simply " to order," unless the contrary is agreed upon. 
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In the latter event, " to order " must be understood to 
the order of the lender. 

Art. 685. — If before the giving of any bottomry- 
bond the necessity for so doing is testified to in the 
form required by law before the German consul, 
or, in default of this, before the Court or any 
competent local authority where the drawing up of 
the bond takes place, or in default of such authority 
by the officers of the ship, the captain will be con- 
sidered to have been authorized to act as he did. 

Nevertheless, evidence to the contrary may be 
received. 

Art. 686. — The lender may demand that the 
bottomry bond be drawn in several parts. 

If several parts are drawn, it must be set out in 
each one how many parts have been drawn. 

An objection that the captain was not authorized 
to enter into such a transaction at all, or within the 
limits laid down, is admissible against the indorsee. 

Art. 687. — The money due on the bond is payable, 
so far as is not otherwise agreed in the bottomry 
bond itself, at the port of destination of the voyage, 
and within eight days of the arrival of the ship in 
such port. 

Interest runs from the day of payment for the 
whole of the money due, including premiums. 

This enactment is not applicable if the premium 
has been agreed for a certain time ; the premium 
runs till the payment of the capital lent on bottomry. 
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Art. 688. — The payment of the debt cannot be 
refused to the rightful holder of a part of the 
bottomry bond when such payment falls due. 

Payment can only be demanded against the return 
of this part, upon which receipt for payment must 
be made. 

Art. 689. — If several lonafide holders of a bond put 
in a claim, they must all be rejected and the money, 
which is destined to set free the things hypothecated, 
must be deposited in a public bank ; or, if this is 
not practicable, in some other safe manner, and the 
holders who have put in their claim must be 
notified of this with a statement of the reason for 
so proceeding. 

If a deposit in a bank cannot be effected, the 
depositor is authorized to state, in an official document, 
the steps he is taking and the reasons for it, and to 
deduct the costs of so doing from the money d1ie on 
the bond. 

Art. 690. — The lender does not support either 
general or particular average. 

However, if the things hypothecated are insufficient 
to satisfy the lender, through general or particular 
average, he must submit to the loss arising therefrom. 

Art. 691. — Each thing hypothecated is a guarantee 
to the lender for the entire sum due to him. 

As soon as the ship has arrived at its port of 
destination, the lender can seize all the things 
hypothecated; upon such order for seizure it is not 
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necessary that a reason for such seizure should be 
given. 

Art. 692. — The captain must look after the safety 
and preservation of the things hypothecated; he 
cannot do anything without serious grounds, which 
would make the danger incurred by the lender either 
greater than or different to that contemplated in the 
bottomry bond. 

If the captain acts contrary to these enactments, 
he is answerable to the lender for damages thereby 
arising {art. 512). 

Art. 693. — K the captain wiKuUy alters the voyage, 
or wilfully departs from the usual course, or if he 
places the things hypothecated, after the end of the 
voyage, in some additional sea-danger without the 
interests of the lender demanding it, he becomes 
personally responsible to the lender for the money 
lent, to the extent that the latter cannot repay himself 
out of the hypothecated articles, unless the inability 
to repay himself was not occasioned by altering the 
journey or departing from the usual course, or the 
new sea-dangers incurred. 

Art. 694. — The captain may not deliver the 
hypothecated cargo, either in whole or in part, 
before the lender has been paid or guaranteed, 
otherwise he becomes personally liable to the lender 
for the money lent, in so far as the latter could 
have satisfied himself out of the goods delivered at 
the time of such delivery. 
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It is presumed that tlie lender could have demanded 
full compensation. 

Art. 695. — If the owner has instructed the captain 
to act in the manner set out in arts. 692-694, the 
enactments of art. 512, ipars. 2 and 3, become applicable. 

Art. 696. — If the money lent is not paid at the 
proper time, the lender may satisfy his claim out 
of the things hypothecated. Satisfaction is then 
obtained in accordance with the enactments appli- 
cable to enforced sale. 

The captain or owner ought to be sued when the 
matter concerns the ship and the freight ; judgment 
obtained against the captain is effective against the 
owner. So far as the cargo is concerned, claims 
concerning it arising before delivery must be brought 
against the captain. 

The lender can make no use of his rights to the 
prejudice of a third person who has obtained posses- 
sion of the hypothecated cargo in good faith. 

Art. 697. — The receiver, to whom it was known, at 
the time of taking the hypothecated goods, that they 
were in pledge under a bottomry bond, is responsible 
to the lender for damage to the amount of the value 
which they had at the time of their delivery, in so far 
as the lender, if delivery had not taken place, could 
have compensated himself out of such goods. 

Art. 698. — If the voyage is abandoned, the lender 
is authorized to demand the immediate payment of 
the money owing under the bond, in the place where 

T 
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suck bond was drawn up ; lie must, howeyer, allow a 
proportionate reduction of the premium ; in calculating 
suck deduction allowance must especially be made 
for tke risks incurred and tkose taken. 

If tke voyage terminates in any otker port tkan 
tkat of its destination, tke money is payable witkout 
deduction from tke premium in suck otker port witkin 
tke time agreed upon in tke contract, and in default 
of suck agreement witkin eigkt days {art. 687). 

Suck eigkt days will be reckoned from tke end of 
tke day on wkick tke voyage is concluded. 

So far as it is not otkerwise provided by tke enact- 
ments of sects. 1 and 2, tke enactments of arts. 
688-697 are applicable. 

Art. 699. — Tke application of tke enactments of 
tkis section will not be prevented by tke fact of tke 
captain being part owner or sole owner of tke skip or 
cargo, or botk, or by tke fact of kaving given tke 
bottomry bond by reason of a special instruction 
received from interested persons. 

Section 7 
Average 

Chapter I 

GENEBAL AND PARTICULAR AVERAGE 

Art. 700. — All damage wkick tke skip or cargo, or 
botk, intentionally sustains, witk tke object of saving 
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both from a common danger, through the captain or 
at his bidding, as well as all additional damage 
caused by such measures, as well as costs incurred 
with such object, is general average. 

General average is supported in common by the 
ship, freight, and cargo. 

Art. 701. — All damages and costs caused by some 
accident not included under general average, so far 
as they do not fall under art. 621, are particular 
average. 

Particular average is supported by the owners of the 
ship and cargo, each separately. 

Art. 702. — The application of the enactments con- 
cerning general average will not be prevented by the 
fact that the danger was brought about through the 
fault of a third person, or even of a person interested. 

An interested person who has committed such 
fault can nevertheless not only demand no compensa- 
tion for damages which he has sustained, but is besides 
answerable to those obliged with him to contribute to 
general average, for the damage sustained by them 
through the fact that compensation is to be paid as 
general average. 

If the danger is incurred through a member of the 
ship's crew, the owner is answerable for the conse- 
quences in accordance with arts. 485 and 486. 

Art. 703. — Adjustment of average only takes place 
if the ship as well as the cargo, or either of them, 
has been saved, either in whole or in part. 
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Art. 704.— The obligation to contribute for an article 
having been saved will only be completely nullified 
by reason of such article being later affected by 
particular average, if such article becomes totally 
lost. 

Art. 705. — Claim for compensation for damage 
arising under general average will only be set aside 
on account of any particular average which affects the 
damaged article on account of its being damaged from 
subsequent causes or completely lost ; but such 
setting aside does not occur if the later accident 
has no connection with the earlier one, and only in 
so far as the later accident would have entailed the 
same loss if such damage had not already been 
sustained. 

If, however, expenses have been already incurred 
in restoring the damaged object before the happening 
of the later accident, a claim for indemnity for such 
restoration is maintainable. 

Art. 706. — The question of general average arises 
in the following circumstances, provided always that 
the conditions of arts. 700, 702, and 703 are only so 
far applicable as is not otherwise ordered by the 
following enactments : — 

(i.) If goods, portions of a ship, or its rigging are 
thrown overboard, masts, cordage, or sails cut away, 
anchors, anchor-rope, or cable is abandoned or cut 
away. 

Such damage of itself gives rise to general average 
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as well as the further damage arising from the adop- 
tion of such measures to ship or cargo. 

(ii.) If, with the object of lightening the ship, the 
cargo in whole or in part has been transferred into 
lighters. 

To general average belongs the expense of hiring 
lighters, as well as the damages sustained by cargo 
or ship in transferring on board a lighter, as well as 
any damage sustained by the cargo on board the 
lighter. 

If the act of lightening must take place in the 
ordinary course of a voyage, the question of general 
average does not arise. 

(iii.) If the ship has been deliberately run aground, 
but only if the object was the prevention of destruc- 
tion or being taken. 

The costs of running the ship aground, as well as 
those of floating her again, belong to general average. 

If a ship run aground to avoid total loss is not 
floated off, or after such floating off is found to be 
irreparably damaged {art. 479), the question of 
apportioning general average does not arise. 

If the ship is run aground without such running 
aground having the express object of saving the ship 
and cargo, damages arising from such running aground 
do not come under general average, but the costs 
incurred in refloating her, and the damages sustained 
by ship or cargo with this object, come under general 
average. 
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(iv.) If a ship runs into port to avoid a danger 
threatening the ship or cargo in case of the continua- 
tion of the voyage, especially if such running into 
port occurs for a necessary repair to damage the ship 
has sustained during such voyage. 

The cost of entry into and departure from port, 
the costs of stopping there, the proper hire and cost 
of the crew during such stopping, the disbursements 
for quartering the crew on land if they cannot stay on 
board, and moreover, if the cargo must be discharged 
for the reasons necessitating the putting into port, 
the cost of unloading and reloading, as well as the 
cost of storing such cargo while on land till it can 
be brought on board again, all comes under the head 
of general average. 

The costs of stopping in port are only to be 
reckoned for the time absolutely necessary for the 
object of so stopping. If such reason is necessary 
repairs of the ship, the costs of stopping can only 
be reckoned up to the time such repair could have 
been completed. 

The costs of repairing a ship only belong to general 
average, in so far as the damage to be repaired is 
itself a part of general average. 

(v.) If the ship is defended against an enemy or 
pirates. 

The damages sustained by defending the ship or 
cargo, the cost of ammunition used for such purpose, 
or if a member of the crew in so defending gets 
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wounded or killed, the coat of tending or burying 
Mm, as well as all the payments to be made in 
accordance with arts. 553 and 544 of this Code, and 
with arts. 49 and 51 of the regulations affecting seamen, 
are included in general average. 

(vi.) If, should the ship be seized by an enemy or 
pirates, it has to be re-purchased. 

The amount of such re-purchase money, together 
with the costs incurred for the keep and ransom of 
hostages, is included in general average. 

(vii.) If damages and costs are incurred during the 
voyage in finding money to cover general average, or 
costs arise in any settlement between interested parties. 

Such damages and costs are likewise included in 
general average. 

Especially must be included loss sustained through 
sale of goods taking place during the voyage ; pre- 
miums on a bottomry bond, if the necessary money 
has been raised by a bottomry bond, and, if such is 
not the case, premiums on the insurance of the money 
expended, the cost of estimating damages, and drawing 
up an account for estimating general average. 

Art. 707. — The following is not considered as general, 
but as particular average : — 

(i.) The losses and expenses which are incurred, 
even during the course of the voyage, for the necessary 
raising of money for particular average ; 

(ii.) Costs of reclaiming, even when both ship and 
cargo are reclaimed successfully ; 
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(iii.) Any damages that may arise from setting on 
all sail, to ship, appurtenances, and cargo, even if 
such press of sail was made to avoid running aground 
or capture. 

Art. 708. — In recovering general average, losses and 
expenses are not included which are incurred with 
reference to the following objects: — 

(i.) Goods not loaded below deck; this enactment 
is not applicable to coasting vessels, in so far as load- 
ing on deck is allowed by the local law {art. 566) ; 

(ii.) Goods concerning which neither a bill of 
lading has been drawn up nor information is given 
in the freight-list or cargo-book ; 

(iii.) Jewellery, objects of art, money, and paper 
securities which have not been duly described to the 
captain (art. 607). 

Art. 709. — The repair of any damage the ship may 
sustain which would come under the head of general 
average must be estimated and verified by experts, 
if such repairing is effected during the voyage, in 
the place where such repair was effected, and before 
it was so effected, or the place where the voyage 
ends. 

The report must include an estimate of the neces- 
sary costs of repair. 

If the ship is repaired during the voyage, such 
report serves as a means of reckoning the damage, 
if the expenses of executing the repairs exceed the 
amount of the estimate. 
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If the making of an estimate is impossible, the 
amount is determined by the costs actually expended 
on the necessary repairs. 

If the repair is not effected during the voyage, an 
estimate is the only means of reckoning damage. 

Art. 710. — The full amount of compensation to be 
ascertained in accordance with art. 709, determines the 
amount of the indemnity to be paid if the ship, at 
the time of the damage, has not been longer afloat 
than one year. 

The same thing is applicable for compensation for 
separate parts of the ship ; namely, for its sheathing, 
as well as for separate parts of its rigging, if such 
parts have not been in use for a whole year. 

In other cases, a third part is deducted from the 
whole amount on the difference between old and new ; 
in case of anchor cables one-sixth part, but nothing, 
however, in the case of anchors. 

Besides this, is deducted from the total amount, the 
full proceeds or value of old articles still existing, 
which are or are about to be replaced by new ones. 

If such a deduction takes place at the same time 
as one on account of the difference between new and 
old, the latter one must be made first, and then the 
other deduction from the amount remaining. 

Art. 711. — Compensation for sacrificed goods, will 
be determined according to the market value which 
goods of the same nature and quality possess at the port 
of destination, at the beginning of unloading the ship. 
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In default of there being a market value, or if 
there be doubt about their market value or its mode 
of application, especially with reference to the quality 
of the goods, such market price must be determined 
by experts. 

A deduction is made from such value of what has 
been spared on freight, customs duty, and costs, on 
account of the loss of such goods. 

Such goods as have been sold to cover general average 
also are classed as sacrificed goods {art. 706, (vii.)). 

Art. 712. — Compensation for goods which have 
suffered damage belonging to general average is 
estimated on the difference between their selling 
value determined by experts, which the goods possess 
at the port of destination in their damaged condition 
at the beginning of unloading the ship, and the value 
referred to in art. 711, after deduction of customs, 
duty and costs, so far as they are saved in conse- 
quence of such damage. 

Art. 713. — Depreciation and damages arising before, 
at the time of, or after a case for average not belong- 
ing to general average, are to be deducted in reckon- 
ing compensation {arts. 711 and 712). 

Art. 714. — If the voyage does not come to an end 
at the port of destination, but at another place, it is 
the latter place, and if it ends through loss of the 
ship, it is the place where the cargo has been put 
for safety, which, instead of its place of destination, 
is fixed to serve as a calculation for compensation. 
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Art. 715. — Compensation for lost freight is fixed 
according to the sum whicli would tave been pay- 
able for tbe sacrificed goods if they had arrived 
with the ship at the port of destination, or, if such 
port is not reached, at any place where the voyage 
ends. 

Art. 716. — The total damage which comes under 
general average must be distributed over the ship, 
cargo, and freight in proportion to the value of ship 
and cargo and the amount of the freight. 

Art. 717. — The ship and its appurtenances con- 
tributes — 

(i.) According to the value it possesses in the 
condition it is in at the end of the journey when 
unloading begins ; 

(ii.) According to the damage to ship and rigging 
coming into reckoning as general average. 

The value of repairs and additions made since the 
accident which caused average must be deducted from 
the value referred to in sub-sect, (i.) above. 

Art. 718. — The cargo contributes — 

(i.) With the goods existing at the end of the voyage 
at time of unloading, or if the ship is lost before the 
end of the voyage (art. 714), with the goods brought into 
a place of safety, provided that in either case such 
goods were on board ship or a lighter at the time the 
case for general average happened (art. 706, sith- 
sect. (ii.)); 

(ii.) With the sacrificed goods (art. 711). 



284 THE COMMERCIAL CODE 

Art. 719. — For determming contribution account is 
taken — 

(i.) For undamaged goods, of tlie market value, or 
the value determined by experts {art. 711), which 
they possess at the end of the voyage, at the begin- 
ning and place of unloading the ship, or if the ship is 
lost on such voyage {art. 714), the value they possess 
at the time and place of salvage, after deducting 
freight, customs duty, and such-like costs ; 

(ii.) For goods which are spoiled during the journey 
or which have suffered damage not coming under 
general average, of the selling value determined by 
experts {art. 712), which the goods possess in their 
damaged condition at the time and place designated 
by sub-sect, (i.) above, after deduction of freight, 
customs duty, and such-like costs ; 

(iii.) For goods which have been sacrificed, the 
amount reckoned as general average in accordance 
with art. 711 ; 

(iv.) For goods which have undergone deterioration 
coming under the head of general average, the value 
to fix in accordance with (ii.) of goods in their damaged 
condition, and the difference in value taken into 
account in accordance with art. 712 as general 
average. 

Art. 720. — If goods are thrown away and then salved, 
they have not to contribute to general average taking 
place at the same time or later, except when their 
owner claims compensation. 
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Art. 721, — Freight contributes to the extent of two- 
thirds — 

(i.) Of the gross amount earned ; 

(ii.) Of the amount which, in accordance with art. 
715, is brought into account as general average. 

Passage money contributes to the amount of the re- 
duction which would result in case of loss of the ship 
{art. 670), after deduction of expenses, which would in 
such event be spared. 

Art. 722. — When a debt, originating from something 
happening later, encumbers an article participating 
in the contribution, such article only contributes to 
the amount of its value after deduction of such debt. 

Art. 723. — The following do not contribute to 
general average : — 

(i.) Ammunition of war and provisions ; 

(ii.) The wages and goods of the crew ; 

(iii.) The luggage of passengers. 

When articles of this description have been 
sacrificed, or have undergone any deterioration coming 
under the head of general average, compensation is 
awarded according to arts. 711-715. 

No compensation is paid for jewellery, objects of 
art, money, or valuables, unless specially explained to 
the captain {art. 607). 

Articles for which compensation has been given, 
contribute for the value or the difference in value, 
which is brought into account for the purposes of 
general average. 
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The articles enumerated in art, 708 do not participate 
in contributing except to the extent they are saved. 

Money borrowed on a bottomry bond does not 
participate in the contribution. 

Art. 724. — If, between the time the accident giving 
cause for general average happened and the end of 
discharging the cargo at the termination of the voyage, 
an article liable to contribution gets totally lost 
{(xrt. 704), or partially so, or has diminished in value, 
or especially if it becomes encumbered with a debt, 
as mentioned in art. 722, the contribution which the 
other articles must pay is proportionately increased. 

If such loss or diminution in value only takes place 
after the beginning of unloading, the share of con- 
tribution encumbering the article is lost for those to 
whom compensation is owing, to the extent that such 
article is insufficient for the full payment of such 
contribution. 

Art. 725, — Such persons as possess rights to com- 
pensation have, so far as contributions payable out of 
ship and freight are concerned, the rights of ships' 
creditors. They also possess, so far as the goods 
subject to contribution are concerned, a right of lien 
upon such article, particularly for the contribution to 
which such article is bound. 

However, right of lien cannot be enforced to the 
prejudice of a third person who has acquired anything 
in good faith, after delivery has been made. 

Art. 726. — The accident giving rise to general 
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average does not of itself give rise to a personal 
obligation to make contribution. 

However, if the consignee of goods subject to make 
contribution knew when he received them that they 
ought to make such contribution, he does not become 
personally responsible for it to the amount of the 
value they possessed at time of their delivery, except 
to the extent that the latter would have sufficed to 
pay contribution if they had not been delivered. 

Art. 727. — The estimate and apportionment of 
damage takes place at the port of destination, and 
if the latter is not reached, in any port where the 
voyage terminates. 

Art. 728. — The captain is bound to set about making 
an adjustment without delay. If he acts contrary to 
this obligation, he becomes responsible to each in- 
terested party. 

If such adjustment does not take place at the 
proper time, each interested party may demand its 
being immediately done. 

Art. 729. — In countries governed by this Code, 
drawing up an adjustment is effected by persons 
nominated once for all, or in default of there being 
such persons, others specially appointed by the Court 
(adjusters). 

Every interested person is bound to communicate 
to the adjuster the documents necessary for drawing 
up the adjustment, especially charter-parties, bills of 
lading, and invoices. 
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Art. 730.— Before the ship can leave the port where 
the estimate and apportionment of damages must be 
made in accordance with the enactments of a/rt. 727, 
a guarantee must be given to those having interests 
in the cargo for the share of contribution which the 
ship ought to furnish. 

Art. 731. — The captain must not deliver goods which 
are encumbered with contributions for general 
average before he has either paid them or furnished 
guarantees {art. 615) ; if he acts in a different way he 
becomes personally responsible, without prejudice to 
such guarantee of the goods. 

If the captain has so acted under order from the 
owner, the enactments of art. 512, 'pars. 2 and 3, are 
applicable. 

Eight of lien belonging to interested persons over 
goods subject to make contribution, is exercised for 
them by the owner. 

The owner is subject, for the exercise of this right 
of lien, to the enactments relating to the right of lien 
of an owner for freight and disbursements. 

Art. 732. — If the captain, with the view of continuing 
the voyage, has borrowed on a bottomry bond on the 
cargo, or disposed of a part of it by sale or by the 
employment of some other means, but without having 
an intention of incurring expense coming under the 
category of general average, any loss which any one 
of the persons interested in the cargo suffers by the 
fact that he cannot compensate himself out of ship 
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and freight for all or a portion of tlie amount to which 
he is entitled {arts. 540, 541, and 612), ought to be 
borne by the aggregate of those interested in the 
cargo, in accordance with the principles of general 
average. 

In every case, and especially in the one referred 
to in art. 612, jpar. 2, it is the compensation provided 
for in art. 711 which serves to determine that which 
belongs to those interested in the cargo. 

Art. 733, — Contributions payable and compensation 
due, in the cases mentioned in arts. 635-732, are on an 
equal footing, so far as their legal status is concerned, 
with contributions and compensations arising out of 
general average. 



Ohaptee II 

OP DAMAGE CAUSED BY THE COLLISION OF SHIPS 

Art. 734. — When two ships come into collision, and 
the result is, on one or both sides, that the ships alone, 
or that the cargo alone, or both ship and cargo, are 
damaged or become totally lost, and that a member 
of the crew of either ship has caused the collision 
through his fault, the owner of the latter ship is 
bound, in accordance with arts. 485 and 486, to repair 
the damage caused by the collision to the other ship 
and the cargo. 

u 
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The cargo-owners of the two ships are not bound- 
to contribute to the repair of the damage. 

This enactment in no way affects the personal 
responsibility of persons who form part of the crew for 
consequences of their fault. 

Art. 735.— If the accident arises through no fault of 
the members of the crew of either ship, no repair of 
the damage caused may be demanded from either 
ship or both of them together. 

When the collision has occurred owing to the fault 
of both parties, the obligation to make compensation 
and the amount of damage to be paid must depend 
upon circumstances, and especially on the fact of 
knowing up to what point the collision occurred more 
through the fault of the members of one of the crews 
than that of the members of the other. 

Art. 736. — The enactments of arts. 734 and 735 are 
applicable without having to investigate whether the 
two ships, or one or the other of them, are in full 
sail or drifting, or are at anchor or fastened to 
land. 

Art. 737. — If a ship, damaged through collision, 
sinks before it reaches port, it is presumed that its 
loss was occasioned by such collision. 

Art. 738. — When the ship is under the conduct of 
a pilot, the employment of whom is obligatory, and 
when the persons forming part of the crew have ful- 
filled the duties incumbent on them, the owner of 
the ship is discharged from all responsibility so far 
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as the damage arising from the collision caused by 
the pilot's fault is concerned. 

Art. 739. — The enactments of the present chapter 
are also applicable when the collision has occurred 
between more than two ships. 

If, in such a case, the collision has been brought 
about by the act of a member of the crew of one of 
the ships, the owner of such ship is also answerable 
for the damage resulting from the fact that the 
collision of his ship with another, has occasioned the 
collision of such other ship with a third one. 



Section 8 
Of Salvage and rendering Assistance in Distress at Sea 

Art. 740. — When, through distress, a ship or its 
cargo, after having become unmanageable by the 
crew or abandoned by it, has been saved or put into 
a place of safety, in whole or in part by third persons, 
the latter may claim salvage. 

When, in any case outside the above, a ship or its 
cargo, in distress, has been saved by third persons, 
the latter may only claim compensation for assistance 
rendered. 

The crew of a ship lost or in distress can claim no 
right to salvage or reward for assistance rendered. 

Art. 741. — When, during the danger, a contract is 
concluded relating to the amount of salvage or help. 
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such contract may fee disputed by reason of any 
palpably disproportionate reward promised, and its 
reduction to an amount commensurate with the cir- 
cumstances may be demanded. 

Art. 742. — In default of there being any agreement, 
the amount of salTage ought to be fixed in money in 
an equitable manner, and having regard to all the 
circumstances of the case. 

Art. 743. — A claim for salvage and assistance 
rendered may include at the same time compensation 
for expenses which have been incurred in effecting 
such salvage and rendering such assistance. 

Among such expenses are not included expenses 
and dues to the authorities, customs duties, and other 
taxes payable for articles saved or put in a safe place, 
as well as the expenses which the keep, preserva- 
tion, taxation, and transfer of such articles have 
occasioned. 

Art. 744, — At the time of determining the amount 
due for salvage and help there must be taken into 
consideration the zeal displayed, the time spent, the 
services rendered, disbursements made, the number 
of persons who have actively assisted, the danger to 
which they have exposed their persons and boats, also 
the danger with which the salved articles were 
menaced, and the value of the same after deducting 
expenses {art. 743, jpar. 2). 

Art. 745. — Salvage and compensation for services 
rendered cannot be fixed at a proportion of the value 
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of the articles saved or put in a safe place, without 
the unanimous consent of all interested parties. 

Art. 746. — The amount of salvage money must not 
exceed one-third of the value of the articles saved 
{art. 744). 

Only in exceptional instances, and when salvage is 
effected by extraordinary efforts and in risk of great 
danger, and when the articles saved possess very little 
value, the amount of salvage money may be raised to 
half the value. 

Art. 747. — Compensation for services rendered ought 
always to be fixed at an amount less than would have 
been fixed for salvage under analogous circum- 
stances. 

When estimating such compensation, the value of 
the articles saved need only be a secondary con- 
sideration. 

Art. 748. — When several persons co-operate in salving 
or rendering assistance, claims for such salving or 
giving assistance will be shared between them accord- 
ing to what services each renders, or, if in doubt, 
division will be made equally. 

Those also are entitled to an equal share who have 
exposed themselves to the same danger to save human 
beings. 

Art. 749. — When a ship or its cargo is salved or 
plaped in safety, in whole or in part, by another ship, 
reward for salvage or placing in safety will be shared 
between the owner, captain, and the other members 
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of the crew, apart from agreement to the contrary 
between them, in such a way that the owner will take 
haK, the captain one quarter, and the other members 
of the crew one quarter between them. 

The division among these latter wiU be made in 
proportion to the amount of pay each receives, or 
which he ought to receive according to his rank. 

Art. 750.— The following have no claim for salvage 
or services rendered : — 

(i.) He who obtrudes his services, especially he who 
has come on board without permission of the captain, 
the latter being present ; 

(ii.) He who has not immediately pointed out the 
articles saved either to the captain, their owner, or 
proper authority. 

Art. 761. — A right of lien belongs to a creditor for 
costs incurred in salving or rendering assistance, 
especially for the reward owing for so doing ; he has 
at the same time a right of retention over the things 
saved until guarantees are furnished him. 

The enactments of art. 696 are applicable for 
maintaining right of lien. 

Art. 752. — The captain has no right to deliver goods 
in whole or in part before the creditor is satisfied or 
has received guarantees ; if he does so, he becomes 
personally responsible to the creditor for the amount 
the latter could have paid himself out of the delivered 
goods at the moment of their delivery. 

If the owner has ordered the captain to act in such 
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a manner, tlie enactments of art. 512, pars. 2 and 3, 
are applicable. 

Art. 763. — Salvage and rendering assistance do not 
of themselves create any personal obligation to pay 
the expenses of such salvage and assistance. 

Nevertheless, the consignee of goods, who at their 
reception knew there was salvage or assistance to pay 
for, becomes personally responsible for such expenses 
to the extent they could have been paid out of the 
goods themselves if they, had not been delivered. 

When other articles have been salved or rendered 
safe, at the same. time as were the goods subsequently 
so delivered, the personal responsibility of the con- 
signee will not exceed the sum which, at the time 
of apportioning the expenses over the aggregate of 
articles, will remain due on the goods so delivered. 



Section 9 
Of the Ship's Creditors 

Art. 754. — The following are debts which may be 
enforced by the creditor of a ship : — 

(i.) When the ship is sold by virtue of an execution 
put in it, such watching and guarding of the ship and 
its rigging and appurtenances since its being brought 
into its last port, and which are not included in the 
costs of such forced sale ; 

(ii.) Public taxes due from the ship; navigation 
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and port dues, especially sums payable for tonnage, 
lighthouse, quarantine, and harbour dues; 

(iii.) Claims of members of the crew arising out of 
contracts of service and hiring ; 

(iv.) Sums due for pilotage, as well as expenses of 
salvage, help, re-purchase, and reclaim charges ; 

(v.) The contributions of the ship for general 
average ; 

(vi.) The money due to the creditors on a bottomry 
bond, as well as the claims arising out of other busi- 
ness transactions, which the captain has concluded in 
his quality as such in any case of necessity while the 
ship was outside its own port {arts. 528 and 541), even 
if he is co-proprietor or sole proprietor of the ship ; on 
the same footing as claims arising out of such business 
transactions are claims for provisioning, and money lent 
to the captain in his quality as such, without having 
agreed to give any credit, while the ship was outside 
its own port, which have occurred in cases of necessity 
for the preservation of the ship or continuation of the 
voyage ; 

(vii.) Claims for non-delivery or deterioration of 
goods and luggage referred to in art. 673, far. 2 ; 

(viii.) Claims not coming under the head of any of 
those above enumerated, resulting from legal acts that 
the captain has entered into in his quality as such, 
by virtue of the powers conferred on him by law, and 
not by some special mandate (art. 486, far. 1, sentence 
1), as well as any claim not coming under the head of 
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any of those above enumerated, and resulting from 
the non-execution or incomplete or defective execution 
of a contract entered into by the owner, in so far as 
the execution of suck contract is part of the captain's 
duty; 

(ix.) Claims arising through some fault of a member 
of the crew {art. 485, art. 486, igar. 1, sentence 3), even 
if such member is at the time co-proprietor or sole 
proprietor of the ship ; 

(x.) Claims against the owner which any association 
has in accordance with the enactments concerning 
insurance against accidents, and any insurance office 
in accordance with the enactments concerning in- 
surance against sickness. 

Art. 755. — Ships' creditors, to whom the ship is not 
already pledged by bottomry bond, have a legal right 
of lien upon the ship and its appurtenances. 

This right of lien is maintainable against any third 
person in possession of the ship. 

Art. 756. — The legal right of lien belonging to each 
of the ship's creditors extends to the gross freight of 
the voyage giving rise to the claim. 

Art. 757. — A voyage within the meaning of the 
present section is that for which the ship has been 
equipped anew, or which has been undertaken by virtue 
of a new charter-party, or after a complete discharge 
of cargo. 

Art. 758. — The ship's creditors mentioned in art. 
754, sub-sect, (iii.), have at the same time, by reason of 
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their claims resulting from a later voyage, a riglit of 
lien over the freight of a former one, so far as the 
different voyages come within the same contract for 
services and hire. 

Art. 759. — There must be applied to the right of 
lien belonging to the creditor on a bottomry bond, in 
accordance with art. 679, the same enactments con- 
cerning the legal right of lien of any other ship's 
creditors. 

The extent of the right of lien belonging to a 
creditor on a bottomry bond is fixed by the contents 
of the bottomry bond. 

Art. 760. — The right of lien belonging to a ship's 
creditor is applicable to the same extent to the 
capital, interest, and premiums on the bottomry bond 
and costs. 

Art. 761. — The payment of a ship's creditor out of 
the ship and freight is effected in accordance with 
the enactments concerning a forced sale under an 
execution. 

The action may be brought either against the 
owner or against the captain; against the latter even 
when the ship is in its own port (art. 480) ; judgment 
given against the captain is good against the owner. 

Art. 762. — The rights of a ship's creditor are in no 
way affected by the fact that the owner is at the 
same time personally bound by the debt at the time 
of its being incurred, or at a later period. 

This enactment applies principally to debts owing 



MARITIME COMMERCE 299 

to a sMp's crew arising out of service and hiring 
contracts. 

Art. 763. — If a ship belongs to co-owners, the ship 
and freight remain bound to the ship's creditors in 
the same manner as if the ship belonged to a single 
owner only. 

Art. 764. — The creditor's right of lien upon a ship 
is lost, except in the case of a forced appropriation 
of the ship, in its own country, by a sale of the ship 
effected by the captain in case of urgent necessity 
and by virtue of his legal qualifications {art. 530) ; 
the price of the sale is substituted for the ship from 
the poinf of view of the ship's creditor, so long as the 
purchaser owes such price, or so long as such price 
is still in the captain's possession. 

These enactments are applicable to other rights of 
lien over the ship. 

Art. 765, — If a ship is transferred otherwise than 
in the cases provided for by art. 764, the transferee 
of it is entitled to demand the exclusion of unknown 
creditors and their rights of lien by means of a 
public summons. 

Art. 766. — The expenses of watching and guarding 
after a ship's entry into its last port {art. 754, (i.)) 
constitute a right over the ship to preferential pay- 
ment with regard to all other of the ship's creditors. 

Art. 767. — In the number of claims enumerated in 
art. 754, (iii.)-(ix.), those referring to the last voyage, 
among which must be included those arising since 
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tlie termination of the last voyage, have a right of 
precedence over the claims arising out of former 
voyages. 

Among claims which do not arise out of the last 
voyage, those having reference to a later are preferred 
to those referring to a former one. 

Nevertheless, the ship's creditors referred to in 
art. 754, sub-sect, (iii.), have, for claims arising out 
of a former voyage, the same right of precedence as 
that which belonged to them for claims arising out 
of a later one, in so far as these different voyages 
are a part of the same contract of service and hiring. 

If the voyage for which the bottomry bond is given 
comprises several voyages within the meaning of 
art. 757, the lender on such bond takes rank after 
the ship's creditors whose claims arise out of voyages 
commenced later, and after the end of the first of 
these voyages. 

Art. 768. — Debts arising during the same voyage, as 
well as those which are considered as arising during 
the same voyage (art. 767), will be paid in the 
following order: — 

(i.) Public taxes payable by the ship; navigation 
and harbour dues; 

(ii.) Claims of the crew upon hiring and service 
contracts (art. 754, sub-sect, (iii.)) ; 

(iii.) Sums due for pilotage, as well as connected 
with salvage, services rendered, re-purchase and reclaim 
charges (art. 754, sub-sect, (iv.)), contributions of the 
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ship to general average {art. 754, sub-sect, (v.)); 
debts arising out of bottomry bonds, and other credit 
transactions concluded by the captain in case of 
urgency, as well as such debts as are on the same 
footing as these latter ones {art. 754, sub-sect, (vi.))- 

(iv.) Claims arising out of non-deliyery or deteriora- 
tion of cargo and luggage {art. 754, sub-sect, (vii.)) ; 

(t.) Debts mentioned in art. 754, sub-sects, (viii.), 
(ix.); 

Art. 769. — Debts referred to in art. 768, sub-sects. 
(i.), (ii.), (iv.), (v.), are of equal rank when they are 
under the same number. 

Referring to debts enumerated in art. 768, (iii.), 
one that is incurred later takes precedence over one 
incurred before ; those incurred simultaneously rank 
equally. 

When the captain has concluded several trans- 
actions arising out of the same case of urgency {art. 
724, (vi.)), debts arising therefrom rank equally. 

Claims arising out of transactions, especially out of 
giving bottomry bonds, which the captain has con- 
cluded, to pay anterior debts, come under those 
enumerated in art. 768, (iii.), as well as debts arising 
out of contracts which he has concluded to obtain 
a prolongation of time of payment, or to recognize or 
renew such anterior debts, have only the right of 
preference which the anterior debt enjoyed, even if 
such transaction or contract was necessary for the 
continuation of the voyage. 
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Art. 770.— Claims referred to in art. 754, (x.), take 
rank after all claims of sUp's creditor, at whatever 
period they arose. 

Art. 771.— Creditor's right of lien upon freight {art. 
756) only lasts so long as the freight is still un- 
delivered, or the amount of the freight-money is still 
in the hands of the captain. 

The enactments of arts. 766 and 770, referring to 
the ranking of claims, are applicable to this right of lien. 

When the freight has been handed over, the ship's 
creditor's right of lien can be set up against the new 
creditor so long as the freight has not been paid, or 
the amount paid is still in the captain's possession. 

The owner becomes personally responsible for such 
proportion of the freight touched by him to any of 
the ship's creditors who may have lost their right of 
lien in whole or in part. He is liable to each of them 
up to the amount which would have been apportioned 
to him in case of any distribution of the sum thus 
collected by him. 

The owner is also personally liable for the freight 
of goods which have been loaded on his own account, 
such freight to be calculated according to the 
calculation usual at the time and place of its loading. 

Art. 772. — When an owner makes use of the freight 
to pay one or several creditors, who have a right of 
lien upon it, he is only responsible to other creditors 
who had a right of preference, in so far as he has 
knowingly injured them. 
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Art. 773. — Wlien the owner, in the cases referred 
to in arts. 764 and 765, has collected the money- 
obtained by sale, he becomes personally responsible 
to ship's creditors whose right of lien is lost through 
forced dispossession of the ship, or sale, or public 
summons, in the same way as he is with regard to 
creditors when he has collected the freight {arts. 
Ill and 772). 

Art. 774. — When an owner, after having had 
knowledge of the claim of a creditor for which 
he is only responsible to the extent of the ship 
and freight, sends the ship to make a new voyage 
(firt. Ibl) without the creditor's interests demand- 
ing it, he at once becomes personally responsible 
for such claim to the extent of the sum which would 
have come to the creditor, in the case in which the 
ship's value at the beginning of the voyage would 
have been divided among the creditors in their proper 
rank. 

It is assumed that, at the time of such distribution, 
the creditor would have been paid in full. 

The personal liability of an owner, which results 
from his collecting money on which a creditor holds 
a charge, is in no way affected. 

Art. 775. — Compensation for sacrifice or damage in 
cases of general average, replaces, so far as ships' 
creditors are concerned, the object for which the 
compensation was intended. 

It is the same so far as damages are concerned. 



304 THE COMMERCIAL CODE 

wMcli, in case of loss or deterioration of the sMp, or 
in the case of freight, by reason of loss or deteriora- 
tion of goods, are to be paid to the owner by him 
who has caused such damage by any illegal act. 

When the owner has received the compensation or 
damages, he is personally responsible to creditors to 
the extent of the money so received, in the same 
manner as he is with regard to creditors when he 
has collected the freight-money {arts. 771 and 772). 

Art. 776. — When ships' creditors enforce their right 
of lien with other creditors having a right of lien or 
any other creditors of any sort, the ship's creditors 
take precedence over the others. 

Art. 777. — Among rights of lien encumbering goods 
for freight, money lent on bottomry bond, contribu- 
tions for general average, salvage and costs of 
rendering assistance (arts, 623, 679, 725, and 751), that 
for freight ranks last of all ; among the latter, that 
which has been incurred last takes precedence over that 
which was incurred first; when they are incurred at 
the same time, they rank equally. 

Debts resulting from transactions concluded by the 
captain during the same emergency, are considered to 
have been incurred simultaneously. 

In the cases of general average, or loss, or deteriora- 
tion, through acts contrary to law, the enactments of 
art. lib must be applied, and in case of a sale effected 
by the captain, in accordance with art. 535, ;par. 3, 
with the object of avoiding or diminishing a loss, art. 
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764 must be applied, and if he on whose account the 
sale has been effected collects the money arising from 
such sale, the enactment of art. 773 is equally- 
applicable. 



Section 10 
Of Marine Insurarice 

Chapter I 

GENEBAL PEOVISIONS 

Art. 778. — Any interest that can be estimated in 
money, which any one has in a ship, may be the 
subject of a marine insurance. 

Art. 779. — The following may especially be 
insured : — 
The ship ; 
The freight ; 
Passage money ; 
Goods ; 

Money lent on a bottomry bond; 
Expenses connected with general average; 
Other claims, for the payment of which ship, 
freight, passage money, or goods are answer- 
able; 
The profit which is expected to be realized when 
the goods arrive at their destination (estimated 
profit) ; 

X 
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The commission to be earned; 
The danger risked by the insurer (re- insurance). 
In no one of the above insurances is any other 
included. 

Art. 780.— The pay of the captain and crew cannot 
be insured. 

Art. 781. — An insurer can insure either his own 
interest (insurance on one's own account) or the 
interest of a third person (insurance on account of 
some other person), and, in the latter case, designate 
or not designate the person of the assured. 

It can also be omitted in the contract, whether the 
insurance has been effected on the insurer's account 
or that of a third person (on account "of him whom 
it may concern"). 

If it appears from an insurance on account "of 
him whom it may concern," that it has been made on 
account of a third person, the enactments relative to 
insurance on account of a third person are appli- 
cable. 

The insurance is considered as having been effected 
on account of the contracting party personally, when 
it does not appear from the contract that it is made 
on a third person's account or on account " of him 
whom it may concern." 

Art. 782. — Insurance on another person's account is 
only binding on the insurer, if either the contracting 
party was authorized by the person assured to contract 
such insurance, or if the want of such authority was 
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made known to the insurer at the time of drawing up 
the contract by such contracting party. 

In absence of this notice to the insurer, the want of 
previous authority cannot be rectified by the fact that 
the assured afterwards accepts the contract of insurance. 

When such notice has been giyen, the obligation 
of the insurer, so far as the insurance is concerned, 
does not depend upon the subsequent acceptance by 
the assured. 

The insurer, who is not bound by the contract of 
insurance by virtue of these enactments, may claim 
the full premium, even if he shows such contract to 
be null and void. 

Art. 783. — If the insurance is effected by a legally 
authorized representative, by an agent without 
special authority, or by any representative of the 
assured, and in such person's name, within the 
meaning of this Code, such representative is not 
considered as insured, nor such insurance to have 
been made on account of a third person. 

Art. 784. — The insurer is bound to deliver to the 
contracting party, if he so demands, a document, 
signed by him (policy) and corresponding to the 
insurance contract. 

Art. 785. — The validity of the contract of insurance 
is in no way affected by the fact that, at the time 
of drawing it up, the possibility of the happening 
of the damage to be repaired is over, or that the 
repair of any damage has already been effected. 
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If, however, the two parties were aware of the 
situation, the contract is of no effect as a contract of 
insurance. 

If the insurer alone knew of the impossibility of 
the happening of the damage to be repaired, or if 
the contracting party alone knew that the damage to 
be repaired was already done, the contract does not 
bind such of the parties to whom the situation was 
unknown. The insurer may, in the latter case, even 
if he claims the contract is null, demand the whole 
of the premium. 

When the contract has been concluded by a 
representative of the contracting party, art. 806, 'par. 
2, must be applied ; when an insurance is effected on 
a third person's account, art. 807; and when several 
things or a collection of things is insured, art. 810 
must be applied. 

Art. 786. — The insurable value of the insured article 
is its full value. 

The amount insured for cannot be more than the 
value of the thing insured. 

The insurance has no legal value for the amount 
that the sum insured for exceeds the value of the 
thing insured (over-insurance). 

Art. 787. — When several contracts of insurance 
have been concluded simultaneously, and the total 
amount they insure for exceeds the value of the 
things insured, the several insurers are not jointly 
bound except for the total value of the thing insured, 
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and each of them only for so much per cent, of the 
sum insured, as represented by comparing the sum 
he himself insured, with the total of the sum they 
together insured. 

In such a case it is presumed that the contracts 
have been concluded simultaneously. 

Several contracts of insurances, for which one in- 
surance policy has been given, as well as several con- 
tracts of insurance concluded on the same day, are 
considered as concluded simultaneously. 

Art. 788. — When anything, which has already been 
insured for its full value, is insured again, the second 
insurance is of no effect, in so far as the article is 
already insured for the same time and the same 
risks (double insurance). 

If the first insurance does not insure it to its full 
value, the second insurance, so far as it has been 
effected for the same time and the same risks, is only 
good for the amount of value not yet insured. 

Art. 789. — A later insurance has legal effect, however, 
in spite of the existence of a preceding one, in the 
following cases: — 

(i.) When, at the conclusion of a later insurance, 
it has been agreed with the insurer that the rights 
arising from the former insurance be yielded to him ; 

(ii.) When the later insurance has been concluded 
under the condition that the insurer has only to be 
held liable to pay the sum which the person insured, 
in case of the insolvency of the first insurer, could 
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not get paid by sucli insurer, or to such extent as 
the first insurance may be null and void ; 

(iii.) When the first insurer, in renouncing, has been 
liberated from his obligation to the extent that it 
was necessary to avoid the effect of a double insurance, 
and that the second insurer has had notice of it at 
the time of concluding the second insurance. 

Although the first insurer has been freed from his 
obligation, he may claim the entire premium. 

Art. 790. — In case of double insurance it is not 
the insurance made first, but that concluded later, 
which is valid, if the first has been concluded on 
account of a third person without his authority, and 
the later one by such insured person himself, provided 
that in such case the person insured, in concluding 
the second insurance, has not been informed of the 
existence of the first one, or at the time of the con- 
clusion of the second insurance, he has given notice 
to the insurer that he repudiates such first one. 

The rights of the first insurer, so far as the pre- 
miums are concerned, are determined in such cases 
by the enactments of arts. 895 and 896. 

Art. 791. — When several insurances have been 
effected at the same time, or after one another, a 
later renunciation of rights enforceable against one 
of the insurers has no effect on the rights and obli- 
gations of the other insurers. 

Art. 792. — When the sum insured for does not 
amount to the value of the thing insured, the insurer, 



MARITIME COMMERCE 311 

in case of partial damage, is only answerable for it 
in such proportion as tlie sum insured for bears to 
the value of the thing insured. 

Art. 793. — When the parties have agreed to deter- 
mine the value of the thing to be insured at a fixed 
sum (valued policy), such assessment holds good for 
giving the value of the thing insured. 

The insurer may always demand a reduction of 
assessment if it is really exaggerated; if possible 
profit has been estimated, the insurer may demand 
a reduction of such estimate if it exceeds the profit 
that, in all probability and in accordance with com- 
mercial reckoning, one could foresee at the conclusion 
of the contract. 

A policy with the notice, "provisionally assessed," 
is, so long as the assessment has not been definitely 
fixed upon, on the same footing as a non-valued 
policy (open policy). 

At the time of insuring freight, there is only 
necessity to make reference to the assessment of the 
damage to be repaired by the insurer, when such a 
thing has been specially agreed upon. 

Art. 794. — When in a contract several things, or a 
collection of things, have been included in one sum, 
but a special value has been fixed for certain of these 
things, such things that have been specially valued 
are to be looked upon as having been insured 
separately. 

Art. 795. — The value which the ship possessed at 
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tlie time the risks began to run for tlie insurer, is to 
be considered tbe insurance value of the ship, unless 
the parties have agreed upon another basis for their 
estimate. 

This enactment is equally applicable when the 
insurance value of the ship has been agreed upon. 

Art. 796.— The costs of equipment, the hiring and 
insurance costs, can be insured at the same time as 
the ship, or separately, so far as they are not already 
insured by the insurance of the gross freight. They 
are not considered to have been insured at the same 
time as the ship, unless it has been agreed that they 
should. 

Art. 797. — Freight may be insured up to the amount 
of its gross value, in so far as its insurance is not 
already included in that of the equipment, hiring, 
and insurance expenses. 

The insurance value of freight is the amount of 
freight agreed upon in the charter-parties, and in 
default of freight being agreed upon, or if the goods 
have been loaded on board at the cost of the owner, 
such amount as is customary {art. 619). 

Art. 798. — When, at the time of insuring freight, 
it has not been agreed whether it is insured in whole 
or in part, it is considered as wholly insured. If it 
has not been agreed whether the gross or net freight 
has been insured, the gross freight is considered as 
insured. 

If the freight of the outward voyage and the 
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freight for the homeward voyage are insured for one 
and the same amount together, without any agreement 
as to what portion of the sum insured is to be appor- 
tioned to the outward and what portion to the home- 
ward voyage, half must be reckoned for the outward 
and half for the homeward voyage. 

Art. 799. — The insurance value of goods is the value 
they possessed at the place and time of loading, in- 
cluding all expenses till they are actually on board, 
unless the parties have agreed upon another basis of 
valuation. 

Freight, and expenses incurred during the voyage 
and at the place of destination, are not to be added, 
unless it has been specially agreed so. 

These enactments are also applicable when the 
insurance value of the goods is previously agreed. 

Art. 800. — When expenses connected with equip- 
ment or crew's wages have been either insured 
separately, or included in the insurance of the gross 
freight, or when, in case of the insurance of goods, 
the freight and expenses are insured during the 
voyage and at the place of destination, the insurer is 
not bound to indemnify for such part of the expenses, 
wages of the crew, or freight which has been spared 
through the happening of any accident. 

Art. 801. — When goods are insured there is no need 
to include in the insurance any estimated profit or 
commission, even in the case of a valued policy, 
unless agreed upon in the contract. 
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If, in the case where estimated profit is included 
in the insurance, there has been an assessment of the 
insurance value, without any stipulation as to what 
part of the assessment must apply to estimated profit, 
ten per cent, of such assessment applies to the esti- 
mated profit. 

If, when the estimated profit is included in the in- 
surance, no assessment has been made of the insurance 
value, ten per cent, of the insurance value of the 
goods must be considered as estimated profit insured 
{art. 799). 

The above enactments are applicable in the case 
where commission is included in the insurance, with 
the restriction that ten per cent, is replaced by two 
per cent. 

Art. 802. — When the estimated profit or commission 
are insured separately, and without the insurance 
value having been assessed, it must be admitted, 
should doubt arise, that the sum insured must be 
considered at the same time as an assessment of the 
insurance value. 

Art. 803. — Any person lending money on a bottomry 
bond may insure such money lent, including the 
premitun. 

If, when an insurance of money lent on bottomry is 
effected, it is not stipulated what things are affected 
by the bottomry bond, it must be understood that the 
insurance extends to money lent on the ship, freight, 
and cargo. 
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If all these things have really not been affected by 
the bottomry bond, the insurer can only avail himself 
of the above provisions. 

Art. 804. — If the insurer has fulfilled his obligations, 
and has repaid any damage that the assured has a 
right of demanding from a third person, he stands 
possessed of the rights of the assured against such 
third person, without prejudice to the enactments of 
arts. 11^, par. 2, and 777, par. 2. 

The assured is bound to deliver at his own expense 
to the insurer, if the latter should demand it, a formal 
deed of acknowledgment of his yielding up his rights 
against any third person. 

The assured is responsible for every act which 
prejudices any of the preceding rights. 

Art. 805. — If a debt is insured, for the guarantee of 
which an article exposed to sea-risk is affected, the 
assured, in case of damage, is obliged to yield to the 
insurer, after the latter has fulfilled his obligations, 
his rights against the debtor to the extent of the 
indemnity paid by the insurer. 

The assured is not bound to enforce the rights 
belonging to him against the debtor, before having 
enforced his claims against the insurer. 



3i6 THE COMMERCIAL CODE 



Chaptee II 

DEOLAEATIONS TO BE MADE AT THE DEAWING 
UP OP THE OONTEACT 

Art. 806. — WhoeTer gets an insurance effected, either 
on his own account or on some other person's account, 
is bound, at the time of entering into it, to point out 
to the insurer all the circumstances which, so far as 
he knows, by reason of the importance of their bear- 
ing to the risk to be run by the insurer, can exercise 
their influence upon the decision to be taken by him 
in accepting the contract at all, or conditionally. 

When the contract is concluded on behaK of the 
assured by a representatiTe, the latter ought to declare 
all facts known to him. 

Art. 807. — When an insurance is effected on a third 
person's account, at the time of concluding the con- 
tract, the insurer must be made aware of all the 
circumstances known to the assured himself, as well 
as those known to his agent. 

The knowledge of circumstances which the assured 
or his agent possessed, is not to be considered, if such 
knowledge only came to the latter so late that it was 
not possible, without the use of extraordinary means, 
to inform the insurer before the conclusion of the 
contract. 

The knowledge of the assured is also not to be 
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taken into consideration if the insurance was effected 
without his authority or knowledge. 

Art. 808. — The insurer is not bound by the contract 
if the obligation mentioned in arts. 806 and 807 is not 
fulfilled. 

This enactment is not applicable when the uncom- 
municated fact was already known to the insurer, or 
when one had the right to suppose it was so known to 
him. 

Art. 809. — When, at the conclusion of the contract, 
the person effecting the insurance makes an inaccurate 
statement concerning an important circumstance {art. 
806), the contract is not binding on the insurer unless 
the inaccuracy of the statement were known to the 
latter. 

This enactment is applicable without distinction, 
whether the statement was inaccurately made, know- 
ingly or by mistake, wilfully or otherwise. 

Art. 810. — If, when several things or a collection of 
things are insured, the enactments of arts. 806-809 
are contravened, having reference to a circumstance 
bearing upon some portion of the things assured, the 
contract still remains binding on the insurer for the 
remaining portion. 

Nevertheless, the contract is not binding on the 
insurer for such remaining portion, if it is obvious 
that he would not have assured such portion separately 
imder the same conditions. 

f^^ §11. In the cases mentioned in arts. 806- 
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810 the insurer may claim the whole premium, 
even if he proves the total or partial nullity of the 
contract. 



Chapter III 

OBLIGATIONS OF THE ASSURED ARISING OUT OF THE 
CONTRACT OF INSURANCE 

Art. 812. — The premium, apart from agreement to 
the contrary, must be paid directly after the con- 
clusion of the contract and when a policy is demanded, 
against delivery of such policy. 

The person effecting the insurance is bound to pay 
the premium. 

When, in the case of effecting an insurance on 
account of a third person, the contracting party has 
become insolvent, and has not yet received the 
premium from the assured, the insurer may claim 
payment of the premium from the assured. 

Art. 813. — When, instead of the voyage insured 
against, another voyage has been undertaken before 
risk has commenced to run for the insurer, the latter 
is freed from all obligation through having insured 
ship and freight ; when it is a question of insurances 
of another kind, he is only liable to the risks of the 
latter voyage in so far as such change of voyage has 
neither been brought about by the assured himself, 
nor with his order or, consent. 
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If the voyage insured against is changed, after the 
risk has commenced to run for the insurer, the latter 
is not liable for accidents happening after changing 
the voyage. 

He is, nevertheless, liable for accidents when the 
change has not been brought about by the assured 
himself, nor upon the latter's order or consent, or if 
it has happened through an accident, when it arose 
out of a risk which the insurer has got to bear. 

The voyage is altered as soon as a resolution to 
make for another port of destination is put into 
practice, even when the same direction must be 
followed to arrive at the two ports of destination. 

This enactment is just as applicable to the cases 
mentioned in ;par. 1 as to those in par. 2. 

Art. 814. — The insurer is not responsible for acci- 
dents happening when, through the fault of the 
assured himself, or by his orders, or with his consent, 
the beginning or termination of the voyage is un- 
duly delayed, when the route of the voyage insured 
against is departed from, or when the assured occa- 
sions in any other manner an increase or change in 
the risks, and when especially he does not fulfil a 
promise made on this subject. 
This is not, however, the case — 
(i.) When it must be admitted that the increase 
or change of the risk could not have influenced the 
subsequent accident ; 

(ii.) When the increase or change of risks has 
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been caused by a case of vis major after risks have 
begun to run for the insurer, unless the case of 
vis major has been brought about by a risk for which 
the insurer is not answerable; 

(iii.) When the captain has considered himself 
obliged to change his route at the bidding of the 
laws of humanity. 

Art. 815. — When, at the entering into the contract, 
the captain has been designated, this designation 
alone is not enough to guarantee that that particular 
captain will command the ship. 

Art. 816. — When goods are insured, the insurer is 
not responsible for any accident, if the transport is 
not effected by the ship agreed upon. He is, however, 
responsible in the terms of the contract if the goods, 
after the risks have begun to run- for him, have been 
transported otherwise than in the ship agreed upon, 
without the order and consent of the assured, or if the 
thing has happened owing to an accident, unless such 
accident arose through a risk the insurer had not to 
take. 

Art. 817. — When goods are insured without desig- 
nating the ship or ships (undefined or unnamed 
ships), the assured, so soon as he knows the ship upon 
which the insured goods are to be loaded, ought to 
inform the insurer. 

In case of non-fulfilment of this obligation, the 
insurer is not responsible for any accident that may 
happen to such goods. 
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Art. 818. — Every accident, directly the contracting 
party,- or the assured if he knew of the insurance, 
receives news of, ought to be notified to the insurer, 
in default of which the insurer is authorized to deduct 
from the indemnity such amount by which it might 
have been reduced if notice had been given in good 
time. 

Art. 819. — The assured is bound, when an accident 
occurs, to take, so far as possible, the necessary steps, 
both for saving the things assured and for avoiding 
any further damage. 

He must, however, when practicable, put himself 
into communication with the insurer, concerning the 
steps that ought to be taken. 



Chaptbe IV 

THE LIMIT OF BISKS 

Art. 820. — The insurer takes all the risks to which 
the ship or cargo is exposed during the insurance, 
unless the following enactments or the contract decide 
otherwise : — 

He especially takes — 

(i.) The risks run from the elements and such-like 
maritime accidents, even when they are caused by the 
fault of a third person, such as leakage, stranding, 
shipwreck, sinking, fire, explosion, lightning, earth- 
quake, damages brought about by ice, etc. ; 
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(ii.) The risks of war and orders of tlie autliorities ; 

(iii.) The risks of seizure in execution on the 
request of a third person, without any fault on the 
part of the assured ; 

(iv.) The risks of theft, as well as danger from 
piracy, pillage, and other deeds of violence ; 

(v.) The risks of a bottomry bond being given on 
the insured goods for the continuation of the voyage, 
or the disposal of the goods by sale or by any em- 
ployment of them for the same object {arts. 538-541, 
and 732) ; 

(vi.) The risks run through the disloyalty or the 
fault of a member of the crew, if any damage happens 
therefrom to the thing insured ; 

(vii.) The risks of collision, it making no difference 
whether the assured, on account of such collision, has 
directly suffered damage, or indirectly, by the fact 
that he is obliged to repair the damage caused to 
some third person. 

Art. 821. — The insurer has not to bear the following 



(i.) When ship or freight is insured — 

The damage resulting from the fact that the 
ship has been sent to sea in an unseaworthy 
condition, or not properly equipped or manned, 
or without its necessary papers {art. 513) ; 
The damage which, except in the case of collision 
of ships, results from that for which the owner 
himself is responsible to any third person for 
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damage caused by a member of the crew {arts. 
485 and 486) ; 
(ii.) When the ship alone is insured — 

The damage sustained by ship, rigging, and 

appurtenances, by ordinary wear and tear ; 
The damage sustained by the ship, rigging, and 
appurtenances, through age, rottenness, or their 
becoming worm-eaten ; 
(iii.) When goods and freight are insured, the 
damage resulting from the natural condition of such 
goods, especially through natural decay, lessening of 
quantity, and such-like, through defective packing, or 
by rats and mice ; if, however, the voyage undergoes 
serious delay on account of an accident for which the 
insurer is responsible, the insurer is bound to pay 
the damage mentioned under this sub-section, to such 
extent as the damage results from such delay ; 

(iv.) Any damage arising through the fault of the 
assured, and in case of the insurance of the goods or 
estimated profit, any damage ensuing through the 
fault of the loader, consignee, or supercargo in their 
quality as such. 

Art. 822. — The obligation of an insurer to repair 
damage still remains, even if the assured has a right 
to get indemnified by the captain or any other 
person. The assured may, for the purpose of getting 
himself paid for the damage, apply at once to the 
insurer. He must, however, give the insurer the 
necessary assistance for bringing the latter's pursuit 
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of his rights to a successful termination, and take the 
necessary precautions, at the insurer's expense, with 
a view to enforcing his claims, in keeping back the 
freight, in bringing about the arrest of the ship, or 
anything else appropriate to the circumstances {art. 
819). 

Art. 823. — When a ship is insured for a voyage, 
the risks run for the insurer from the moment in 
which the loading of the cargo or ballast begins, or, 
if there is no cargo or ballast to load, at the moment 
in which the ship's departure begins. They end at 
the moment in which the unloading of the cargo or 
ballast terminates at the port of destination. 

If the discharge is unduly delayed by the assured, 
the risks cease to run from the moment in which the 
discharge ought to have ended, if there had not been 
any delay. 

When, before the completion of the unloading, 
goods or ballast have been loaded for a new voyage, 
risks cease from the moment in which such loading 
of goods or ballast has begun. 

Art. 824. — When goods, estimated profit, or the 
commission to be earned on such goods are insured, 
risks run from the moment the goods leave land to 
be jput on board the ship or the lighter ; they cease 
from the moment the goods arrive on land again at 
the port of destination. 

If the unloading is unduly delayed by the assured, 
or when goods or estimated profit are insured, by the 
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assured or one of the persons mentioned in art. 821, 
sub-sect, (iv.), risks cease to run from the moment the 
discharge ought to haye ceased, if such delay had not 
taken place. 

The insurer is liable, at the time of loading and 
unloading, for risks incurred from the use of lighters, 
when they are employed in accordance with local 
custom. 

Art. 825. — When freight is insured, risks begin and 
end : so far as the accidents to which the ship is 
exposed are concerned, and consequently the freight, 
from the same time in which they would have begun 
or finished, if the ship had been insured for the same 
voyage ; so far as the accidents to which the ship, 
and consequently the freight, are concerned, from the 
same time in which they would have begun or finished, 
if the goods had been insured for the same voyage. 

If passage money is insured, risks begin and end 
from the same moment in which they would have 
begun or ended if the ship itself had been insured. 

The insurer of freight and passage money is only 
responsible for an accident happening to the ship, if 
the charter-party and contract of conveyance have been 
concluded beforehand, and if the ship-owner has any 
goods put on board on his own account, so far as 
these goods have left land to be put on board ship 
or on lighters. 

Art. 826. — When sums lent on a bottomry bond 
and those concerning general average are insured, 
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risks begin to run from the moment tlie sums in 
question are advanced, or, if the assured has himself 
advanced the expenses of average, from the moment 
they have been so employed; risks cease running 
from the moment in which they would have ceased 
in the case of the insurance of things pledged in a 
bottomry bond, or over which expenses of average 
have been spent. 

Art. 827. — Eisks once begun, run without interrup- 
tion for the insurer during the time agreed on or 
during the voyage insured for. Especially does the 
insurer bear the risks, even during delay in a port 
of safety or port of calling, and when the entire 
voyage, going and coming, is insured, during the 
stoppage of the ship in the port of destination of the 
outward voyage. 

If it should become necessary to unload goods, 
or if the ship is brought into dock to be repaired, 
the insurer bears the risks, even for such time as the 
goods or ship are in dock. 

Art. 828. — If, after the risks have begun to run, 
the voyage for which the insurance has been effected 
is voluntarily or compulsorily abandoned, the port 
in which the voyage thus terminates replaces the 
original port of destination for the purposes of ending 
the risks. 

If, after a ship has abandoned a voyage, the goods 
are transported to the port of destination by another 
manner than by means of the ship originally destined 
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for their transport, the risks begun continue to run, 
so far as the goods are concerned, even if the trans- 
port is effected in whole or in part by land. The 
insurer bears, in these cases, at the same time the 
costs of the former unloading, the expenses of the 
temporary warehousing, and the additional expense of 
transport, even if the latter has taken place by land. 

Art. 829.— The application of arts. 827 and 828 in 
no way affects arts. 814 and 816. 

Art. 830. — When the duration of the insurance is 
determined by days, weeks, months, or years, time is 
calculated: from the calendar, and the day from mid- 
night to midnight. The insurer bears the risks during 
the day the insurance begins and during the day it 
ends. 

For the calculation of time, reference must be made 
to the place where the ship happens to be. 

Art. 831. — If, when a ship is insured by a time 
policy, the ship is on its voyage at the expiration of 
the time stipulated in the contract of insurance, the 
latter is considered, apart from agreement to the 
contrary, as prolonged till the arrival of the ship in 
the nearest port of destination, and when the dis- 
charge is to take place in such port, till the end of 
such discharge {art. 823). 

The assured is, however, authorized to prevent 
such prolongation by sending to the insurer a notice 
showing his intention to do so before the ship is on 
its way. 
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In case of a prolongation, the assured must go on 
paying the premium for the agreed time and for the 
whole period of such prolongation; and if the ship 
is lost, for the time agreed upon for considering the 
ship as lost. 

If there is no prolongation, the insurer cannot be 
proceeded against under any such agreement, if such 
time agreed upon exceeds the limit of the insurance. 

Art. 832. — When an insurance has been effected 
for one or another of several ports, the assured is 
authorized to choose one of such ports; when an 
insurance has been effected for one port and for 
another port, or for one port and several other ports, 
the assured is authorized to visit each of the ports 
designated. 

Art. 833. — When the insurance is effected for 
several ports, or if the assured has the right of putting 
into several ports, he may only do so in the order 
agreed upon, and in default of agreement in such 
order as is appropriate to the circumstances of navi- 
gation ; he is, however, not bound to put into all the 
ports. 

Apart from agreement to the contrary, the order 
set out in the policy is to be considered as the order 
agreed upon. 

Art. 834. — The insurer is liable for — 

(i.) Contributions for general average, including 
those which the assured has to bear himself for 
damage he has sustained; contributions which, in 
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accordance with arts. 635 and 732, are to be regulated 
in accordance with the principles of general average, 
will be put on the same footing as general average ; 

(ii.) The sacrifices which would become part of 
general average if the ship had had other goods on 
board than goods belonging to the ship-owner; 

(iii.) Other expenses which have been incurred for 
salvage or for avoiding greater damage, which have 
been considered necessary to be done, even when the 
measures taken are without result; 

(iv.) The expenses necessary for proving and fixing 
the amount of the damage payable by the insurer, 
especially the expenses of expert evidence, of valua- 
tion, of sale, and adjustment of general average. 

Art. 835. — The insurer's obligations are determined, 
so. far as contributions to general average and con- 
tributions to be settled in accordance with the 
principles of general average are concerned, in 
accordance with the drawing up of the adjustment in 
the proper place, whether in the German Empire or 
abroad, and according to the law in vogue in the 
locality where the drawing up is effected. The 
assured who has sustained damage included in 
general average, is especially not authorized to 
demand from the insurer anything beyond the 
amount for which the damage has been estimated in 
the adjustment; the insurer is otherwise responsible 
for the whole amount without there being any 
necessity to refer to the insurance value. 
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Also, when the damage cannot be considered as 
belonging to general average, according to the law in 
force in the locality where the adjustment is made, 
the assured cannot demand compensation for the 
damage from the insurer, on the ground that such 
damage is general average, according to the law of 
the locality where the insurance contract was made, 
or according to any other law. 

Art. 836. — The insurer is not, however, liable for 
contributions mentioned in art. 835, so far as they 
relate to an accident for which the insurer is not 
liable in the terms of the contract of insurance. 

Art. 837. — When the adjustment of average has 
been effected by a person chosen for this purpose by 
law or local custom, the insurer cannot impugn it as 
not being in accordance with the law in vogue in 
the locality where the adjustment was made, and on 
account of any injury thereby sustained by the 
assured, unless the latter has brought such injury on 
himself through not properly safeguarding his own 
interests. 

Nevertheless, the assured is obliged to yield his 
rights to the insurer against those who have been 
favoured to his detriment. 

Conversely, the insurer is always authorized to 
impugn the adjustment with regard to the assured, 
to such extent as the damage suffered by the assured 
himself, and for which the law of the locality where 
the adjustment was made would not have granted 
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compensation, has nevertheless been treated as 
general ayerage. 

Art. 838. — When it is a question of damage 
sustained by the assured coming under general 
average, or which ought to be estimated in accord- 
ance with its principles, and that the beginning of 
the regular procedure for estimating and dividing 
the damage has taken place, the insurer is only 
liable for contributions due to the assured, to the 
extent that the latter does not obtain compensation 
by legal proceedings, if he could have had recourse 
to them. 

Art. 839. — When no proceedings have been begun, 
without its being the fault of the assured, the latter 
can claim straight from the insurer all the damage, 
according to the estimate in the contract of in- 
surance. 

Art. 840. — The insurer is not liable to compensate 
for damage except to the amount of the sum insured. 

He is, however, bound to reimburse the expenses 
mentioned in art. 834, (iii.) and ^iv.), even if the total 
indemnity exceeds the sum insured. 

If through an accident expenses of this nature 
have already been incurred — for example, if money 
has been spent on re-purchase or reclaiming, or if 
money has already been spent on renovating or re- 
pairing the damaged thing, for example, if the 
expenses of general average have been defrayed, or 
if the assured has already contributed to general 
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average, or if a personal obligation of the assured 
relating to the payment of such contributions has 
arisen — the insurer, if another accident occurs later, 
is responsible for the damage such fresh accident will 
haye caused, to the extent of the whole sum assured, 
without taking into account the disbursements and 
contributions which have fallen to his account before. 

Art. 841. — The insurer, after the happening of the 
accident, has the right, after paying the whole of 
the amount insured, to free himself from all other 
obligations resulting from the contract of insurance, 
and especially from that to pay the expenses neces- 
sary for saving, preserving, and renovating the things 
insured. 

If, at the time the accident happened, a portion of 
the things insured had already escaped the risk to be 
borne by the insurer, the latter, in making use of the 
right conferred on him by far. 1 above, has not to 
reimburse that part of the sum assured having rela- 
tion to such portion of the things insured. 

The payment of the sum insured gives no right to 
the insurer over the things insured. 

In spite of the payment of the sum insured, the 
insurer is bound to reimburse sums which have been 
spent on salvage, preservation, and renovating the 
things insured, in so far as notice that he intends 
making use of the right in question has not reached 
the assured. 

Art. 842. — The insurer must, under risk of losing 
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the right conferred on him by art. 841, give notice 
to the assured of his intention of making use of such 
right, at latest on the third day after the expiration 
of that on which the assured has given notice to him 
of the accident, indicating the nature of such accident 
and its immediate consequences, as well as all the 
circumstances hearing upon it, so far as they are 
known to him. 

Art. 843. — When the insurance has not been effected 
for the entire value of the thing insured, the insurer 
is only liable for contributions, sacrifices, and ex- 
penses which are in question in art. 834, in the pro- 
portion existing between the sum insured for and the 
value of the thing insured. 

Art. 844. — The insurer's obligation to repair damage 
is in no way annulled and modified by the fact that 
fresh damage or even total loss has occurred later, 
owing to a risk the insurer has not agreed to bear. 

Art. 845. — The insurer has not to compensate for 
particular average when, outside the expenses incurred 
for proving and fixing the damage {arts. 834, (iv.)), 
they do not exceed three per cent, of the value of the 
insurance ; but if they amount to more than three 
per cent, they are to be reimbursed without deducting 
three per cent. 

When the ship is insured by a time policy, or for 
several voyages, three per cent, must be counted for 
each voyage separately. Art. 157 explains what is 
meant by voyage. 
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Art. 846. — Contributions, sacrifices, and expenses 
mentioned in art. 834 ought to be reimbursed by the 
insurer, even if they do not reach three per cent, of 
the value of the insurance. They are not brought 
into calculation for fixing the three per cent., of which 
it is a question in art. 845. 

Art. 847. — When it has been agreed that the in- 
surer shall be held free of a certain percentage, the 
enactments of arts. 845 and 846 are applicable, with 
the restriction that instead of three per cent., of 
which it is a question in these articles, it is the per- 
centage agreed upon in the contract which must be 
reckoned. 

Art, 848. — When it has been agreed that the in- 
surer does not take risks of war, and that the insur- 
ance, so far as other risks are concerned, will only 
last till the happening of molestations arising through 
the war, risks cease for the insurer from the moment 
the risks of war begin to exercise their influence 
on the ship, and that if the beginning or continua- 
tion of the voyage is hindered by war- vessels, priva- 
teers, or blockade, or if the voyage is delayed for the 
purpose of escaping a similar danger, if the ship 
changes its route for a similar reason, or if the cap- 
tain, on account of the war, has not a free hand in 
directing the ship. 

It must be admitted that such an agreement exists 
if the contract is concluded with the clause, "free 
from molestation of war." 
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Art. 849. — When, it has been agreed that the insurer 
does not take the risks of war, but that he takes all 
others, even after the happening of molestations 
arising out of war, the insurer's risks do not cease, 
except with the condemnation of the thing insured, 
or from the moment when they would have ceased, if 
war risks had not been excepted; but the insurer is 
not responsible for damages directly brought about 
by war risks, nor is he responsible — 

For confiscation by belligerent powers; 

For capture, damage, destruction, and pillage by 

vessels of war and privateers ; 
For expenses resulting from embargo and reclaim- 
ing; 
From blockade of any port, or discharge from a 
blockaded port, or voluntary stopping on 
account of war risks; 
For the following consequences to such an arrest : 
deterioration and damage to goods, expenses 
and risks of their discharge, and storage and 
expense of sending them on. 
In case of doubt, it must be admitted that the 
happening of damage has not occurred through a 
war risk. 

An agreement of the kind mentioned in par. 1 
must be admitted to exist if it concludes with the 
clause, "for sea risks only." 

Art. 850. — If the contract concludes with the clause, 
"for safe arrival," the insurer's risk ends the moment 
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the ship has cast anchor or been moored at its port 
of destination in the usual place. 

The insurer is only responsible — ■ 

(i.) When it is a question of an insurance on a 
ship, if either a total loss occurs, or if the ship is 
abandoned {art. 861), or if the ship is sold by reason 
that it is not fit to be repaired, or is not worth the 
trouble of being so, on account of an accident hap- 
pening before its arrival at its port of destination ; 

(ii.) When it is a question of an insurance on 
goods, if the latter, or a portion of them, have not 
arrived at their port of destination on account of an 
accident, especially if they are sold before their 
arrival at their port of destination. 

If the goods arrive at the port of destination, the 
insurer is not liable either for deterioration or loss, 
which would be the consequences of deterioration. 

Besides this, the insurer in no case is to bear the 
expenses which are in question in art. 834. 

Art. 851. — If the contract ends with the clause, 
"free from average, except in case of stranding," the 
insurer is not answerable for damages resulting from 
average, it making no difference whether the damage 
consists in a diminution of value or in a total or 
partial loss, and especially in the fact that goods 
before arriving at their port of destination have been 
completely spoiled and their essential qualities 
destroyed, or that they have been sold during the 
voyage for average or imminent loss, unless the ship 
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or lighters in which the insured goods were haye 
stranded. 

The following sea accidents are on the same footing 
as stranding : capsizing, sinking, smashing up of the 
hull, shipwreck, and every sea accident by reason of 
which repair of ship or lighters becomes impossible. 

If a stranding or other analogous sea accident has 
occurred, the insurer is responsible for each average 
exceeding three per cent. {art. 845) which has resulted 
from an accident of this description, but he is not 
responsible for any other average. 

It will be presumed that an average that might 
ensue from any accident happening has been produced 
by such accident. 

The insurer is liable as if the contract had been 
concluded without the clause, " for every accident 
which does not result from average," it making no 
difference whether there has been a stranding or any 
other accident of the nature of those above mentioned. 
In every case he is responsible -for contributions, 
sacrifices, and expenses mentioned in art. 834, (i.), 
(ii.), (iv.) ; he is not liable for the expenses mentioned 
by art. 834, (iii.), except in so far as they have been 
made to avoid a loss which he is liable to repair. 

Damage resulting either from fire, the extinguishing 
of fire, or from a cannon shot, is not to be considered 
as damage of the same nature as those from which 
the insurer is freed by the clause in question. 

Art. 852. — When the contract has been concluded 

z 
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with the clause, "free from wreck, except in case of 
stranding," the enactments of art. 851 are applicable, 
with the reservation that the insurer is liable for the 
risk to the same extent that he is liable for the 
average in terms of art. 851. 

Art. 853. — Stranding within the meaning of arts. 
851 and 852 is when the ship, in exceptional cir- 
cumstances of navigation, runs aground and cannot 
get floated off, or, although having been floated off, 
it has been effected either — 

(i.) Only by means of exceptional measures, such 
as cutting away the masts, throwing away or discharge - 
of a part of the cargo, and so forth, or by the happen- 
ing of an extraordinarily high tide, and not only by 
the employment of ordinary measures, such as raising 
the anchor and furling the sails, etc. ; or 

(ii.) After the ship has sustained some serious 
injury through having grounded. 



Chapter V 

THE EXTENT OF THE DAMAGE 

Art. 854. — A ship or goods are considered totally 
lost when they have been carried off from the assured 
without hope of recovering them, especially when 
they have sunk without possibility of being saved, or 
when they have been destroyed or declared to be a 
good prize. 
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A ship is still considered totally lost, even when 
several portions of the wreck or inventory have been 
saved. 

Art. 855. — A total loss of freight occurs when the 
whole freight is lost. 

Art. 856. — Estimated profit and commission ex- 
pected in the case of goods arriving at their port of 
destination is considered totally lost if the goods do 
not reach such port. 

Art. 857. — Money lent on bottomry, and for expenses 
of average, is considered totally lost if the articles 
included in the bottomry bond, or for which the 
expenses of average have been advanced or disbursed, 
have been totally lost, or are overtaken by other 
accidents in such a measure that, through the damages 
that result, there are no longer existing any of the 
things upon which the money was lent and other 
charges made to cover the aforesaid funds. 

Art. 858. — In case of total loss, the insurer must 
pay the entire amount of the sum insured, without 
prejudice to the deductions he is entitled to make 
according to the terms of art. 800. 

Art. 859. — When, in a matter of total loss, some 
salvage has been effected before the sum insured has 
been paid, the value of the thing salved may be 
deducted from such amount. 

If it is not insured to its full value, only a pro- 
portionate part of the salvage is deducted from the 
sum insured. 
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The rights of the assured over the thing insured 
are transmitted to the insurer by reason of the pay- 
ment of the sum insured for. 

When a total or partial salvage is only effected 
after the payment of the sum insured, the insurer 
only can make claim for any such salvage. 

If the thing was not insured for its full value, the 
insurer has only a right to a proportionate part of 
the salvage. 

Art. 860. — ^When, in a case of total loss of esti- 
mated profits {cirt. 856), goods are sold so advan- 
tageously during the voyage that the net product 
exceeds the value of the insurance of the goods, or 
compensation has been paid for goods higher than 
the amount for which they were insured, when such 
goods have been sacrificed for general average, or it 
has been necessary to pay an indemnity by virtue of 
arts. 611 and 612, the excess of the amount of in- 
surance may be deducted from the estimated profit. 

Art. 861. — The assured is authorized, in the cases 
hereafter enumerated, to demand the payment in full 
of the sum insured for, at the same time yielding 
up rights belonging to him on the thing insured 
(abandonment) — 

(i.) When the ship is missing ; 
(ii.) When the thing insured is menaced by some 
danger through the ship and goods being under em- 
bargo, captured by a belligerent power, arrested in any 
other manner by order of the supreine authority, or 
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taken by pirates and not been released for a space of 
six, nine, or twelve months, according as the capture, 
arrest, or taking have taken place — 

(a) In a European port or European sea, in- 
cluding all the ports or inlets of the 
Mediterranean, Black, or Azov Seas ; or 
(6) In other waters, but on this side of the Cape 

of Good Hope and Cape Horn ; or 
(c) In other waters beyond one or the other of 
these capes. 
Time will run from the end of the day on which 
notice of the accident has been given by the assured 
to the insurer {art. 818). 

Art. 862. — A ship which has begun a voyage is 
considered as missing, if it has not reached its port 
of destination before the time after which it is to be 
considered as missing, and that during such time 
those interested in it have received no news of it. 

The time after which it is to be considered as 
missing is — 

(i.) If the port of departure and port of destination 
is a European one, six months for sailing-ships and 
four months for steam-ships ; 

(ii.) If either only the port of departure or only 
the port of destination is outside Europe, and on this 
side of the Cape of Good Hope and Cape Horn, nine 
months for sailing or steam ships ; if beyond either 
of such capes, twelve months for either sailing or 
steam ships; 
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(iii.) When both the port of departure and port of 
destination are outside Europe, six, nine, or twelve 
months for both sailing and steam ships according to 
whether the time required for the voyage is not over 
two or three months or more than three months. 

In case of doubt the longer time must be given. 

Art. 863. — The time at the expiration of which a 
ship will be considered missing begins to run from 
the day on which it begins its voyage. If, however, 
news has arrived of it since its departure, such time 
begins to run from the day on which news was last 
received of it, if the ship has left the place where it 
was after the last authentic news was obtained of it. 

Art. 864. — Notice of abandonment must be given 
to the insurer within the time prescribed. 

The time for giving such notice of abandonment is 
six months, when, in the case of a ship considered 
missing {cwt. 861, 'par. 1, suh-sect. (i.)), the port of 
destination is a European port ; and when, in the case 
of capture and arrest (art. 861, par. 1, suh-sect. (ii.)), 
the accident has happened in a European port or 
European sea, including all the ports and inlets of 
the Mediterranean Sea, Black Sea, or Sea of Azov. 

In other cases notice of abandonment is nine 
months. 

Notice of abandonment begins with the expiration 
of the periods of time mentioned in arts. 861 and 
862. 

In case of re-assurance, time for giving notice of 
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abandonment begjns to run from the end of the day 
on which the assured has given notice to the person 
who has been re-insured. 

Art. 865. — No notice of abandonment can be given 
after the prescribed time, but the right of the assured 
to demand compensation for damage on other grounds 
remains unaffected. 

If, in the case of a ship being missing, the time 
for giving notice of abandonment has passed, the 
assured may nevertheless demand compensation for 
the total loss ; when, however, the thing insured is 
found again, and consequently there is no total loss, 
he must, at request of the insurer, and against the 
latter's renunciation, which the payment of the sum 
insured confers on him, by the terms of art. 859, 
repay the sum insured, and be satisfied with com- 
pensation in proportion to the damage he has 
sustained. 

Art. 866. — Notice of abandonment must, to be of 
any effect, be made without restriction or condition, 
and refer to the thing insured in its entirety, and to 
such extent as at the time of the accident it was 
exposed to sea risks. 

If, however, the insurance was not effected for its 
full value, the assured is only bound to abandon a 
proportionate part of the thing insured. 

Notice of abandonment is irrevocable. 

Art. 867. — Notice of abandonment is of no legal 
effect, if the facts upon which it was founded are not 
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confirmed or do not exist at the time of giving tlie 
notice. On the other hand, it is binding on both 
parties, even if circumstances happen later which, 
occurring sooner, would have prevented the exercise 
of the right of abandonment. 

Art. 868. — By giving notice of abandonment, all 
rights belonging to the assured over the things insured 
pass over to the insurer. 

The assured must guarantee the insurer against 
any real rights encumbering the abandoned objects at 
the time notice of abandonment was made, unless 
such rights are based upon risks falling upon the 
insurer, according to the terms of the contract of 
insurance. 

When the ship is abandoned, the insurer of the 
ship has the right to the net freight of the voyage, 
during which the accident has happened, if the freight 
has been earned since notice of abandonment. This 
proportion of freight is calculated in accordance with 
the enactments for calculating distance freight. 

Any loss happening to the assured, on account of 
such a state of things, is borne by the insurer, when 
the freight has been insured separately. 

Art. 869. — Payment of the sum insured cannot be 
demanded till after the documents justifying the 
abandonment have been sent to the insurer, and a 
reasonable time has passed for their inspection. If 
abandonment has taken place on account of the dis- 
appearance of the ship, there ought to be joined to 
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such documents credible proofs of the ship's having 
left the port of departure, and the non-arrival of the 
ship at the port of destination during the time allowed 
for any delay. 

When notice of abandonment is given, the assured 
is bound to inform the insurer, so far as he is able, if 
any and what insurances have been effected over the 
abandoned things, if bottomry bonds have been given, 
and what other charges encumber them. 

When such information has not been given, the 
insurer is justified in holding back payment of the 
sum insured until it has been furnished to him. 
When any delay for payment has been agreed upon, 
such delay only runs from the time in which such 
information ought to have been furnished. 

Art. 870. — The assured is bound, even after notice 
of abandonment, to take, in accordance with the enact- 
ments of art. 819, the steps necessary, as much for 
saving the things insured as for avoiding greater 
damages, till the insurer is in a position himself to 
take such steps. 

When the assured learns that a thing looked upon 
as lost is recovered, he ought to give notice without 
delay to the insurer, and lend him, should he ask for 
it, the help necessary for the recovery or saving of the 
object in question. 

Expenses must be borne by the insurer ; he even 
must, if the assured demands it, make the necessary 
advances to him. 
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Art. 871. — When the insurer recognizes the legality 
of the abandonment, the assured is bound, if the 
insurer requests it, to furnish him, at his (the insurer's) 
expense, a legally authenticated document in proper 
form (declaration of abandonment), establishing the 
transfer of rights resulting from the notice of abandon- 
ment, in terms of art. 868, and to send him the 
documents having reference to the things abandoned. 

Art. 872. — When a ship is partially damaged, the 
damage consists in the amount of the expenses of 
repair which ought to be made in conformity with the 
enactment of arts. 709 and 710, in so far as these ex- 
penses fall to the insurer's account. 

Art. 873. — When it has been established, in accord- 
ance with the enactments of art. 530, that the ship 
is not in a condition to be repaired, or that it is not 
worth the trouble of being so {art. 479), the assured 
is authorized, so far as the insurer is concerned, to 
sell the ship or the wreck publicly ; in case of sale, 
damages consist in the difference between the net loss 
and the insurance value. 

The risk insured by the insurer only ends with the 
sale of the ship or wreck. 

He is also liable for the payment of the selling price. 

When, for the purpose of showing that a ship is 
not worth repairing, it becomes necessary to fix what 
its value was before the damage, in estimating its in- 
surance value, no account will be taken whether it 
has been valued or not. 
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Art. 874. — Making a beginning of repairs does 
not depriye the assured of tlie exercise of the right 
that art. 873 confers on him when serious damages, 
unknown to the assured, without any fault on his part, 
are not discovered till later. 

If the assured subsequently avails himself of his 
right, the insurer is obliged to reimburse money already 
spent on repair, if at the time of the sale of the ship the 
latter has reached a higher price owing to such repair. 

Art. 875. — So far as goods which have arrived in a 
damaged condition at their port of destination are 
concerned, a percentage of the value they have lost 
must be fixed, taking for basis of comparison the 
gross value they possess at such port, in their damaged 
condition, and the gross value they would have if 
they had not been damaged. 

The amount of damage consists in -the same per- 
centage on the insurance value. 

The assessment of the value possessed by the goods 
in their damaged condition is effected by public sale, 
or, if the insurer consents to it, by means of a valua- 
tion. The value goods would have if not damaged is 
determined by art. 611, par. 1. 

The insurer has, besides this, to bear the cost of 
inspection, valuation, and sale. 

Ajt. 876. — When a portion of the goods has been 
lost during the voyage, damage consists in so much 
per cent, of the insurance value as there has been 
lost per cent, on the goods. 
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Art. 877.— When goods have been sold during the 
voyage from accident, damage is estimated by the 
difference between the value of the insurance and 
that of the net product of the sale, after deducting 
freight, customs duty, and expenses of sale. 

The risks which the insurer has undertaken do not 
cease till after the sale of the goods ; the insurer is 
also responsible for the payment of the price of sale. 

The enactments of arts. 834-838 are in no way 
affected. 

Art. 878. — When freight is partly lost, the damage 
consists in the lost part of the freight that has been 
agreed upon, and, apart from agreement, in the lost 
part of the customary freight. 

When freight has been valued, and when such 
valuation ought, in conformity with art. 793, 'par. 4, 
to serve as a basis for damages to be paid by the in- 
surer, damage consists in so much per cent, of such 
valuation as is lost per cent, of the agreed upon or 
customary freight. 

Art. 879. — In the case of estimated profit or com- 
mission expected to be earned on the safe arrival of 
goods, damage consists, if they arrive damaged, in as 
much per cent, of the amount insured as estimated 
profit or commission, as the damage reckoned, in ac- 
cordance with art. 895, includes per cent, of the 
insurance value of the goods. 

When a portion of the goods does not reach the 
port of destination, damage consists in as much per 



MARITIME COMMERCE 349 

cent, of the sum insured as profit or commission, as 
the value of the portion of goods not arrived at the 
port of destination includes per cent, of the value of 
all the goods. 

If the cases provided for by art. 860, in the case 
of insuring estimated profit, with reference to the 
non-arrival of a portion of the goods, actually occur, 
the excess mentioned in art. 860 must be deducted 
from the damage. 

Art. 880. — In the case of money lent on a bottomry 
bond or for general average expenses, the damage, 
when it is a question of partial loss, consists in the 
deficit caused by the fact that the object which is 
affected by the bottomry bond or for which average 
expenses have been advanced or incurred, is not 
enough, owing to accidents occurring after, to cover 
money borrowed on such bottomry bond or such 
expenses of general average. 

Art. 881. — The insurer owes indemnity for the 
entire damage, which will be calculated in accord- 
ance with arts. 872-880, when the insurance is 
effected for full value, nevertheless, without prejudice 
to the enactments of art. 800; if insurance has only 
been effected for a proportionate part of the full 
value, he only owes compensation for a proportionate 
part of the damage, in accordance with art. 792. 
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Chapter VI 

OF THE PAYMENT OF COMPENSATION 

Art. 882. — The assured, so as to be able to demand 
tbe repair of any damage, ougbt to communicate an 
approximate estimate of suck damage. 

He is at the same time bound to prove to the 
insurer, by means of sufficiently conclusive docu- 
ments — 

(i.) What his interest is; 

(ii.) That the thing insured has been exposed to 
sea risks; 

(iii.) Upon what accident his claim is baaed; 

(iv.) The nature and extent of the damage. 

Art. 883.— In the case of insurance on a third 
person's account, the assured is in addition bound to 
prove that he has given the order to the person who 
concluded the contract. 

If the insurance was made without authority {art. 
782), the assured is bound to communicate the 
circumstances from which he presumes the insurance 
was made in his interest. 

Art. 884. — As sufficiently conclusive documents are 
to be considered those in general use in business 
transactions, especially by reason of the difficulty of 
procuring others, and in particular — 

(i.) For proving interest : 
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Id the case of insuring a ship : the usual deeds 

of ownership ; 
In the cEise of insurance of goods : invoices and 
bills of lading, provided that it appears from 
their contents the assured seems authorized to 
dispose of the goods ; 
In the case of insurance of freight : charter- 
parties and bills of lading ; 
(ii.) For proving loading of goods : bills of lading ; 
(iii.) For proving an accident : the declaration and 
the ship's journal ; in case of condemnation : the 
decision of the prize court, in case of the ship's 
disappearance, credible proofs referring to the time 
when the ship quitted the port of departure and to 
the non-arrival of the ship at the port of destination 
before the time, after the expiration of which the 
ship is to be considered missing; 

(iv.) For proving damage and its extent : expert 
evidence, valuations, and sales by auction, such as 
they have been received, in accordance with the 
laws or customs of the place where the fixing the 
amount of damage is effected, as well as the estimates 
of experts, receipted payments for repairs effected, as 
well as other receipts for payments effected; never- 
theless, with regard to a partial damage to a ship 
(arts. 872 and 873), proofs of valuation and estimates, 
as well as of experts, are not sufficient if damage 
caused by use, age, rottenness, or worm-eatenness have 
been separately proved, and that if, at the same time. 
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so far as possible, experts nominated permanently for 
such functions by superior authority, or specially 
chosen by the local tribunal or the German consul, 
have been called in, or in default of such, or when their 
assistance cannot be obtained, by any other authority. 

Art. 885. — An agreement by which the assured is 
excused from proving the facts set about in art. 882, 
or a part of such facts, is valid, yet the right of the 
insurer to prove the contrary is in no way affected; 
An agreement entered into when goods are insured, 
that the bill of lading is not to be produced, only 
dispenses with proof of loading. 

Art. 886. — In the case of insuring on account of a 
third person, the contracting party is authorized to 
exercise the rights which have been agreed upon in 
the contract of insurance for the benefit of the assured, 
to receive the compensation payable, or to bring an 
action for it, without showing his authority from 
such assured. 

This enactment is, however, only applicable to the 
case when a policy has been delivered, if the con- 
tracting party produces this policy. 

If the insurance was effected without authority, 
the contracting party cannot get the compensation 
paid, or bring action for it, without the concurrence 
of the assured. 

Art. 887. — When an insurance policy has been 
delivered, the insurer ought to pay compensation to 
the assured when the latter produces the policy. 
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Art. 888. — The contracting party is not obliged to 
deliver the policy to the assured or his creditors, or 
to his estate in liquidation, before having obtained 
payment of any claims he may have over the thing 
insured. In case of damage, the contracting party 
can get himself paid the amount of his claim, in 
preference to the assured and his creditors, out of 
the debt against the insurer, and out of the compen- 
sation for insurance after its recovery. 

Art. 889. — The insurer is responsible to the con- 
tracting party if, while the latter is still in possession 
of the policy, he endangers the rights conferred on 
the contracting party by art. 888, either by means 
of payments made to the assured himself or his 
creditors, or his estate when in liquidation, or by 
means of contracts conqluded with them. 

The enactments of the Civil Code fix up to what 
extent the insurer becomes responsible to a third 
person, to whom he has given rights on the policy, in 
making contracts relating to such rights, or by paying 
compensation for insurance without obtaining restora- 
tion of the policy, or by neglecting to make the 
necessary note on it. 

Art. 890. — When payment of compensation is 
demanded from an insurer, the latter, in a case of 
insurance on a third person's account, cannot strike 
a balance of accounts for claims he may have against 
the contracting party. 

Art. 891. — The assured has the right of yielding 

2 A 
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to a third person not only his rights to compensation 
arising out of an accident that has already occurred, 
but also those that may happen in the future. When 
the policy is drawn up in accordance with art. 363, 
Ipar. 2, the indorsement of the contracting party is 
sufficient, in the case of insurance on a third person's 
account, for the validity of the first transfer. 

Art. 892. — When, two months after receiving notice 
of the accident, an estimate of damage (art. 882) has 
not yet been delivered through no fault of the 
assured, and an expert has settled approximately the 
minimum of damage the insurer will have 'to pay, 
the latter has to make such payment provisionally, 
crediting himself with the amount, but not before 
the expiration of the time agreed upon for payment 
of the compensation due on the policy. If time for 
such payment begins to run from when the estimated 
damage has been communicated to the insurer, such 
time will begin to run, in the case set out above, from 
the moment the provisional estimate has been com- 
municated to the insurer. 

Art. 893. — The insurer must advance — 

(i.) In the case of general average, two-thirds of 
the amount incumbent on him to pay, to be deducted 
from the debt he will afterwards be held to owe, for 
all expenses necessary in connection with the 
salvage, preservation, and restoration of the thing 
insured ; 

(ii.) In the case of the capture of the ship or goods. 
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the full amount of expenses incumbent on him by- 
reason of proceedings for reclaiming, in so far as such 
proceedings are necessary. 



Ohaptek VII 

OF THE CANCELLIKG OF THE INSURANCE AND THE 
EETUEN OF THE PREMIUM 

Art. 894. — When the assured abandons altogether 
or in part, the undertaking for which the insurance 
was effected, or without his assistance, the thing 
insured, or any part of it, does not find itself exposed 
to the risks incurred by the insurer, the premium may 
be re-demanded or retained in whole or in part, 
subject to compensation due, to the insurer (can- 
celling). 

' Such compensation (cancelling dues), apart from 
agreement to the contrary or local custom where the 
contract was made, consists in one-half per cent, of 
the whole sum insured, or of a proportionate part of 
the latter, and if the premium does not amount to 
one per cent, of the sum insured, in one-half of the 
entire premium, or a proportionate part of it. 

Art. 895. — When the insurance, through want of 
insurable interest (art. 778), or by reason of over 
insurance (art. 786) or double insurance {art. 788), is 
not yalid, when the contracting party, at the time of 
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entering into the contract, and tlie assured, in the case 
of insurance on a third person's account, in conferring 
his authority, have both acted in good faith, the 
premium may be equally re-demanded or retained, 
subject to the deduction of cancelling expenses referred 
to in art. 894. 

Art. 896.— The enactments of arts. 894 and 895 are 
applicable, even when the insurer is no longer bound 
by the contract of insurance, by reason of notices not 
having been given, or for any other reason, even 
when the insurer would have a right, in spite of such 
a situation, to the entire premium. 

Art. 897. — There can be no cancelling when 
the risks have already begun to run for the 
insurer. 

Art. 898. — Should the insurer become insolvent, the 
assured can, at his option, either retire from the 
contract, or re-demand or retain all the premium, or 
make another contract at the expense of the insurer, 
in accordance with art. 789. 

He, however, can make no use of this right if there 
is sufficient guarantee that the obligations of the 
insured will be fulfilled, before he has retired from the 
contract or made a new one. 

Art. 899. — When a thing that has been insured is 
alienated, rights belonging to the assured, in the 
terms of the insurance contract, even with reference 
to future accidents, may be transferred to the new 
owner ; such transfer authorizes the new owner to 
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enforce all claims against the insurer, as if no aliena- 
tion had taken place, and as if the assured himself 
were enforcing his claims. 

The insurer is not liable for risks which would not 
have arisen if alienation had not taken place. 

He can directly make use of not only the pleas and 
counterclaims which he possesses against the new 
owner, but also of those he could have used against 
the assured himself; he cannot, however, make use 
of those originating from the contract of insurance, 
unless they arose before notice of the transfer. 

These enactments in no way affect the legal value 
of a transfer effected by the endorsement of a policy 
to order. 

Art. 900. — The enactments of art. 899 are equally 
applicable if a part of a ship is in question. 

When the ship itself is insured, they will only be 
applicable if the ship is alienated during the voyage. 
The beginning and end of the voyage are determined 
by art. 823. When the ship is insured for a period 
of time or for several voyages {art. 15R), the insurance, 
in the case of alienation during a voyage, only lasts 
till the unloading of the ship at the nearest port of 
destination. 
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Section 11 
Of Prescription 

Art. 901. — Claims mentioned in art. 754, (i.)-(ix.), 
cannot be brought after one year. Time for pre- 
scription runs for two years, however — 

(i.) For claims of the crew arising out of contracts 
for services or hire, if they were discharged beyond 
the Cape of Good Hope or Cape Horn ; 

(ii.) For claims for compensation to be made on 
account of collision. 

Art. 902. — Prescription resulting from art. 901 is 
equally applicable to any personal claims which may 
belong to the creditor against the owner or any other 
member of the crew. 

Art. 903. — Prescription begins — 

(i.) For claims of the crew {art. 754, (iii.)) from the 
end of the year in which the contract of hiring or 
service ends, and in the case in which it has been 
possible and permissible to set down the action sooner, 
at the end of the year in which such event happens ; 
the right to demand payment in advance or part 
payment in no way affects the beginning of pre- 
scription ; 

(ii.) For claims for damage or late delivery of goods 
and luggage {art. 754, (vii.), ix.)), and for contribut- 
ing to general average {art. 754, (v.)), from the end 
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of the year in which delivery was ejffected ; for claims 
by reason of non-delivery of goods from the end of 
the day on which the ship reaches port, or on which 
delivery ought to be made, and if such port is not 
reached, from the end of the year in which the in- 
terested party had knowledge of the fact, at the 
same time as the damage ; 

(iii.) For claims not forming part of those enumerated 
under (ii.), and which result from the fault of a 
member of the crew (art. 754, (ix.)), from the expira- 
tion of the year in which the interested party became 
aware of the damage ; however, for claims for com- 
pensation by reason of collision of ships, from the 
end of the year in which the collision took place ; 

(iv.) For all other claims, from the expiration of 
the year in which the debt became payable. 

Art. 904. — Claims for charges upon goods for money 
lent on bottomry, contributions for general average, 
expenses of salvage and help, as well as the personal 
rights to which such sums, contributions, and expenses 
have given rise, are lost after one year. 

Prescription, for contributions to general average, 
from the end of the year in which the goods subject 
to such contribution have been delivered ; for other 
claims, from the end of the year in which they 
became enforceable. 

Art. 905. — Claims of the insurer and the assured 
arising out of the contract of insurance are lost after 
five years. 
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Time begins to run from the end of the year in 
which the voyage has terminated, and in the case of 
an insurance for a period of time, from the end of the 
day on which such period terminates. 

It begins, when the ship is missing, from the end 
of the day on which the delay agreed upon comes to 
an end. 



In witness wheeeob' we have signed with our hand 
and affixed our Imperial seal. 
Given at Urville, May 10, 1897. 

r^ WILLIAM, 

I ■ ') Prince, of Hohenlohe. 
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Branch establishments, 13, 15, 
30, 50, 201, 207, 286, 333 
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195, 202, 203, 213 
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from a ship-owner, 497 
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, assets of, transfer of whole 
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, dissolution and nullity of, 

292-311 
, general provisions of law 

relating to, 178-209 
, internal management of, 

231-273 
, legal relationship to its 

shareholders, 210-230 
, penal provisions regarding, 
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, registration of, 198 

Consignee, 426,432-437, 440, 442, 
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Consignee, withdrawal of, from a 

contract to insure, 898 

> , fiooL a contract to 

puicbase, 376 
Consignor, 426, 428, 433, 434, 437, 

445-447, 458, 455, 459 
Consul, 530, 685, 884 
Continuation of partnership, 138, 

139, 141, 144, 307 
Co-ownership of a ship (Bhederei), 

489-491, 493-502, 505, 506 
Copy of articles of company, 201 

of balance-sheet, 263 

of business letters, 38 

of entries in trade-register, 

9 

of way-bills, 445 

Council of supervision of limited 

liability company, 190, 192, 

204, 207, 243-249, 298 
of commandite company 

divided into shares, 328 
Counter-claims, 469 
Court, cases within jurisdiction 

of, 9-13, 31, 45-47, 102, 106, 

142, 146, 147, 152, 159, 166, 
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266-269, 272, 277, 284, 286, 
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Custom-house, 420, 430, 457, 611, 
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Damage to cargo, 414, 423, 429, 
438, 439, 456, 457, 459, 462- 
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657, 658, 673, 705-710 

—— to goods in hands of agent, 
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Damage to shares, way-bills, etc., 
229 

Damages, amount of, in calcula- 
ting marine insurance, 873- 
881 

for misrepresentations re- 
garding a company, 202, 236, 
241, 249 

for negligence of a broker, 

98 
of a partner, 113 

for non-execution by a 

carrier, 429-431 

by a consignor, 414 

by an agent, 384-386, 

390, 391 
by railways, 456-466 

of a contract, 375, 

376 

, payment of, 882-893 

recoverable for unautho- 
rized use of firm-name, 37 

Day-book of broker, 100-104 

(log) of captain, 519-521, 

524, 884 

Debtors, joint and several, 200- 

204, 209, 225, 241, 249, 267, 269, 

273, 306, 334, 356 
Decease of a captain. See 

Captain 
of a member of a commandite 

company, 177 
of a partner, 131, 137-139, 

143, 148, 339 

of a traveller by ship, 675 

Deck of a ship, 566 
Declaration of captain in case of 
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Deduction from price of carriage, 
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from purchase price, 380 
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373, 379, 437 
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Delivery of a way-bill, 426 
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owner, 624-626 
of receipted document 
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Deposit of goods, 373, 419, 437 
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Deposit of goods in a warehouse, 

601, 602 

of hypothecated goods, 689 

of shares, 255-257, 266, 

269 
of trade-books and papers, 

302 
Demurrage, 567-570, 595-599 
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467 
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right of, 369, 378 
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during transport, 414, 423, 438, 

439, 457, 464 
Directions of a consignee as to 

goods, 433-445 

of a consignor, 433, 447 

Directorate of a limited liability 

company, 182, 192, 196, 231- 
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by an agent, 90 
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330 
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, alteration of, 31, 107 

, extinction of, 31, 157, 302, 

304 
, inscription of, in trade- 
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, of a limited liability com- 
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Freight, 410, 412, 413, 420, 426, 
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715, 716, 719, 725, 731, 732, 
758, 761, 763, 771-777, 779, 
793, 797-800, 803, 813, 821, 
822, 825, 855, 868, 877, 878 

Freight, dead, 580, 583, 584, 586, 
587 

, distance, 630, 632, 631, 640, 

868 

, time, 622 

Preightment, contract of, 527, 
536, 556, 559, 588, 591, 611, 
613, 614, 621, 626-630, 632, 
633, 639, 651, 660, 661, 757, 
797, 825 

for transport of goods, 556- 

663 

for transport of passengers, 

664-678 

Funds, reserve, company's, 262, 
329 

G 

German Empire, assets of a com- 
pany passing to, 304 

, need not inscribe in 

trade-register, 36, 42 

, postal administration 

of, 452, 663 

, ship seized by, 629 

Goods, acceptance of, 373, 436, 
464 

, delivery of, 434, 485, 444, 

448, 615, 624, 648, 659, 694, 
696, 725, 726, 752, 753 

, defect in, 377, 378, 438 

lost at sea, 617, 618 



Heirs, 22, 24, 27, 137, 139, 148, 

.225 
Holidays, reckoning of, in delivery 

of goods by ship, 573, 597 
Hostages, 706 



Identification of a shareholder, 
the, 222, 355, 424, 447 



Illness of a clerk, 72 

of a ship's captain, 553 

Immovable goods, 93, 207 
Imperial flag, 503 
Increase of capital, 278-287 
Indivisibility of shares, 179 
Indorsement of shares, bills, etc., 

222, 223, 363-365, 424, 447, 

645, 891, 899 
Inherent vice in goods, 456 
Inscriptions in the trade-register, 

12-14, 16 

by agent, 53 

of a commandite com- 
pany, 162, 175, 330 

of a legal body, 33, 34 

of a limited liability 

company, 195, 201, 234, 277, 

280, 284, 289, 291, 293, 296, 

304, 307 
of a partnership, 106- 

108, 123, 143, 144, 148 
Insolvency, 240 

of a shareholder, 202, 205 

Inspection of books and papers, 

118, 157, 166, 246, 267, 302, 338 

of the register, 9, 199 

of the reviser's report,199, 267 

Insurance, cancelling of policy of, 

894-900 

companies, 278 

, double, 788-790 

, marine, 778-905 

policy, 784, 886-889 

value, 786-802 

Interest, trader's right to, 352-355 
Interruption of prescription, 160 
Inventory, 39, 41, 854 
Investigation of balance-sheet, 

266, 267 

of council of supervision, 246 

of foundation of company, 

192 193 196 
Issue of shares, 179, 184, 200, 209, 

315 
, lowest amount legal, 

180, 278 

of new shares, 278, 287 

, price of, 179,211, 

226 
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Judgment and execution, 124, 
129, 135, 370, 371, 481, 696, 
754, 761 



Lading, bills of, 363, 369, 444- 
450 

Language, living, 43 

Leakage, 456, 459, 616, 618, 657, 
821 

Legal body, 33-35, 308 

Legal relationship of a carrier to 
the consignee, 446 

of charterer and owner, 

651 

of company to its share- 
holders, 310-330 

1 of co-owners, 490 

of partners to each 

other, 109-144, 156 

Liability. See Besponsibility 
Lien, right of, 366, 368, 397, 398 

, , of carrier, 440 

, , of consignor, 410, 411 

, , of ship-owner, 623, 

674 
, , of ship's creditors, 

755, 756, 758-760, 764, 771 

, , of warehouseman, 421 

, , over salved goods, 751 

, , successive, precedence 

of, 443, 777 
Liquidation of a partnership, 145- 

158 

of commandite company 

divided into shares, 331 

of limited liability company, 

294-302 
Liquidators, 34, 146-155, 295- 

299, 331 
Loans, agent contracting, 54, 534 
Local law, 77, 560, 561, 568, 575, 

591, 593, 595, 599 
Loss of a ship, total, 844, 850, 855- 

860, 865 
Luggage, passengers', 465, 466, 

672, 675, 723, 754, 768, 903 
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Majority of voices, 196, 245, 
251, 256, 264, 266, 268, 491, 
492, 506 

Market-price, 373, 376, 400, 711, 
719 

Measure, 361, 375, 620, 655, 656 

Meeting, general, 189, 205, 207, 
222, 235, 238, 240, 241, 243, 
245-247, 250, 254-260, 263-269, 
271, 274, 275, 279, 288, 292, 
295, 303-305, 307, 308, 310, 
314, 316, 817, 324-328, 330, 
333. 

, ' , calling of, 190, 196, 

197, 240, 246, 253-257 

, , power to call,'254 

, , resolution of, nullifi- 
cation of, 273 

Minority, rights of, of share- 
holders, 205, 264, 268 
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Navigation, 621 

Negligence, 133, 347, 427, 428, 
430, 431, 438, 456, 457, 459, 
461, 465, 485, 486, 516, 563, 
602, 622, 657, 669, 702, 734, 
735, 754, 809, 820, 821, 839, 
874, 892, 903 

Net profit, 213, 215, 216, 217, 
245 

Notice between principal and 
agent, 92 

of entries in the trade- 
register, 10, 11, 199, 201, 277 

of limited liability com- 
panies, 182, 199, 201, 219, 244, 
257, 265 

of termination of contract 

iKundigung) between master 
and clerk, 66-72 

Notices by a carrier, 437 

by a warehouse-keeper, 417 

by an agent, 384, 400, 401, 

405 
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Notices of completion of a trans- 
action, 81 

of defects in goods, 55, 86, 

377 



O 

Obligations of a partner, 111-113 
of a shareholder, 178, 21 1, 

212, 217, 220, 220, 221 
Over-insurance, 786, 787 
Owner of ship (Bheder'), 484-510, 

512, 516, 526, 527, 529, 581-534, 

540, 543-545, 551-555, 612, 

615, 632, 642, 647, 662, 695, 

702,706,731,734,788 
, managing (Jcorrespon- 

dent rheder), 492-499, 501, 509 
Ownership of things sold and 

paper securities, 366, 867 
of warehoused goods, 419 



Packing of goods, 380, 456, 459, 

653, 654, 658 
Papersf of a company, 219, 244, 

282, 289, 290, 297, 334 
Particular average, 701, 707 
Partnership, 105-160 

, dormant, 385-342 

Passengers, 664-667, 669-676 
Piece goods, 556, 588, 590, 604 
Pillage of ships, 820, 849 
Pilot, 517, 519, 520 
Pirates, 706, 861 
Pledging, illegal, 366, 367 
Policy of insurance, 784, 787, 

793, 812, 833, 886-889, 891,.899 
, valued, 709, 793, 801, 

802 878 
Port, ship's, 480, 488, 502, 506, 

508, 526, 527, 534, 550, 551, 

680, 754, 761 
, , of loading, 561, 568, 

583, 629, 635, 640, 643 
, , of refuge, 722, 754, 

768, 769, 777, 813, 814 



Port, ship's, of unloading, 593, 595, 
648, 645 

Pre-emption of shares, right to, 
282, 283 

Principal and clerk, 60-92 

Profit, share of, by sleeping 
partner, 336, 337 

, , right to participate 

by a shareholder, 219 

, , sale of right to parti- 
cipate in, 220 

, , transfer of right to 

participate in, 200, 212, 287 

Prescription against a consignor, 
414 

a council of super- 
vision, 249 

a directorate, 236, 241 

carrier, 439 

railway company, 470 

shareholders, 217 

warehouse-keeper, 423 

, claims of ship's creditors, 

901-904 

of claims against clerks, 

61 

against former 

members of a firm, 26 

, on policy of insurance, 905 



Q 
Quarantine, 621, 754 



E 

Kail ways as consignors, 468 
, conveying goods and 

passengers on, 453-473 
, the regulations affecting 

(Eiseribahn - verhehrs- Ordnung), 

453, 454 

, light, 473 

Reception of contract notes, 94, 

95 

of goods, 873, 436, 464 

Reduction of capital of company, 

227, 228, 289-291, 325 
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Eeductiou of capital of partner, 
174, 175 

Kegistration of a firm-name, 29, 
31, 157 

in the trade-register, 

12-14, 16 

of a commandite company, 

162, 175, 330 

of a legal body, 83, 34 

of a limited liability com- 
pany, 195, 201, 234, 277, 280, 
284, 289, 291, 293, 296, 304, 307 

of a partnership, 106-108, 

123, 143, 144, 148 

of an appointment of an 

agent, 53 

Eepair of a ship, 638, 705, 841, 

893 
, expenses of, 709, 710, 

872, 874 
Repayment of profit and of a 

shareholder, 217 

of sleeping partner, 342 

Eeport on condition of acompany's 

affairs, 263, 265, 325 
Kepresentation of partners, right 

of, 125-127 
Resolution of shareholders. See 

General meeting 
Responsibility of a captain, 511, 

512 

of a carrier, 429 

of a consignor, 414 

of a co-owner, 507 

of a partner, 128-130 

of a ship-owner, 485-488 

of an agent, 384-386, 389, 

890 

of council of supervision, 

204, 249 

of founders, 202 

of member of a commandite 

company, 171, 173, 176 

of personally responsible 

partner in commandite com- 
pany, 161 

of railways, 456, 458, 459, 

467 

of shareholders, 217 

of the directorate, 204, 241 



Retirement of a partner, 24, 139, 

141, 380, 331 
Revisors, 192-194, 199, 266, 267, 

325, 327 
Risks, limit of, by an insurer, 

820-853 



S 



Sacrificed goods, 775, 834, 843, 

846, 850, 851 
Safe custody of copies of letters, 
38 44 

' of goods, 379, 416 

of signature of agents, 

53 

of firm-name, 29 

of partners, 108 

of trade-books for ten 

years, 44 
Salvage, 621, 719, 720, 740-753 

and rendering assistance in 

distress at sea, 740-753 

, expenses of, 615, 682, 751, 

753, 754, 768, 777, 904 

, , of cargo, 621, 706, 743 

, , of persons, 748 

Sea, Mediterranean, Black, Azov, 

483, 861 
Securities, calculation of, at draw- 
ing up a balance-sheet, 261 

, paper, buying and selling 

of, 1, 93, 383, 462 

, right of detention of, 369 

Set-off, 129, 221, 414, 479 
Shares, advertisement of, 203 

, bearer to, 179, 183 

, certificates for, 179, 180, 

209, 223, 224 

, damaged, 229 

, deposit of, 255-257 

, drawing lots for paying off, 

227 

, Indorsement of, 222 

, issue of, price of, 211 

lost or destroyed, 228, 367 

, new, 281, 284 

, nominal value of, 184, 226 

, nullity of, declaration of, 

228, 290 



INDEX 
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Shares, payments effected on, 179, 

214,218,219,300 

, pre-emption of, 282, 283 

Ship, abandoning pEirt in, 501 
, capture of, 707, 849, 861, 

864 

, collision of, 734-739 

, creditors of, 510, 512, 725, 

754-777 
, crew of, 481, 485, 487, 512, 

520 522 
, part of a, 474-477, 491, 500- 

504, 507, 552, 899 
, presumed lost (versoMZen- 

feei*«/W«0, 831, 864, 865, 869, 

884, 904 

, repair of, 638, 705, 841, 893 

, seizure of, for debt, 482, 

691, 825 
, stranding of, 706, 707, 820, 

851, 853 

, unseaworthy, become, 479 

Signature, 12-14, 35 

of directorate, 234 

of liquidation, 153 

Stock exchange, value on, 220, 

261, 290, 373, 400 
Sub-charter, contract of, 605, 662 
Sub-charterer, 662 
Subscription of share capital, 195, 

202, 203, 313 
, certificate of, 189, 195, 

281, 284, 313 

of shares, 189, 193, 281 

Summoning, the, of creditors, 289, 

297 334 

of shareholders, 218, 219, 290 

Sunday, 573, 597 

T 

Tariff of maximum indemnity 

payable by railway company, 

461 
Time for payment may be given 

by commercial travellers, 55 
Total loss, meaning of, in marine 

insurance, 854-860 
Towing, expenses of, 621 
Trade, meaning of, 1 



802, 
324, 



Trade-books, 4, 38-47, 100, 118 

, erasures in, 43 

, extracts from, 91 

for lawsuits, production of, 

45-47 

must be kept, 38, 239 

Trade-marks, 445 
Trade-register, inscriptions in, 2, 

3, 5, 9, 10, 12, 13, 15, 16, 29, 31- 

34, 36, 53, 106, 107, 143, 144, 

159, 162, 172, 175, 176, 195, 

203, 206-209, 234, 243, 277, 

280, 285, 286, 293, 296, "" 

304, 307, 310, 313, 323, 

330, 333, 334, 520, 521 
Trade usage, 90, 346, 359, 380, 

393 

value, 430, 457, 611, 613 

Trader, duty to keep books, 38-47 
has a right of detention, 

369-372 

has a light of lien, 366-368 

is expected to use care, 347 

, right to interest, 352-355 

, what, 1 

Transfer of a flrm-name, 23, 25 
of ships and ship's parts, 

474, 503, 504 

of stolen document, 367 

Transformation of commandite 

company into limited liability 

company, 307, 332-334 

of shares, 183 

Transport of goods, expenses of, 

410, 412, 413, 420, 426, 438, 

445, 457, 466, 470 
, the business of, by sea, 556- 

663 
, , of persons by sea, 664- 

678 

, , on railways, 453-473 

, , on rivers and inland 

waters, 425-452 
Travellers, 664-670 



Undertaking of the State or a 
parochial community, 36, 42, 
180 

2 B 
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Usage, local, 59, 94, 96, 99, 396, 
428 

Use, unauthorized, of a firm- 
name, 37 



Fis major (JSohere Gewalf), 453, 

456 
Valued policy of iasuranoe, 709, 

793, 801, 802, 878 
Voyage, accident during, 637, 638 

, beginning of, 578, 580 

, return, 5'50, 551, 553, 583, 

798 827 
Vote, 'right to, 252, 255, 263, 316, 

327 

W 

Waggons, open railway, 459 
War, contraband of, 515, 563 



War^risksof, 848, 849 
Warehouse, public, 437 
Warehouse-keeper, 366, 368,416- 

424 443 

, contract of, 416-424 

, receipt given by (warrant), 

363, 369, 397, 410, 421, 424, 

440 
Way-biU, 425, 432, 433, 435, 436, 

441, 455, 459, 460, 463, 466, 

468, 469 
Weight, 361, 655, 656 
, loss of, during transport of 

goods, 460 
Works of art, 424, 462, 607, 708, 

723 



Year, financial, 39, 120-122, 132, 
229, 837, 340 



THE END 
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